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SUMVARY: I n this rulenmaking, the U S. Environnental Protection Agency (EPA or
"the Agency") is promulgating revisions to the National G| and Hazardous
Subst ances Pol | uti on Conti ngency Plan (NCP). The G| Pollution Act of 1990 (CPA)
anends exi sting provisions of the dean Water Act (CWA) and creates najor hew
authorities addressing oil and, to a | esser extent, hazardous substance spill
response. The anended CWMWA required the President to revise the NCP to reflect
t hese changes. The OPA specifies a nunber of revisions to the NCP that enhance
and expand upon t he current framework, standards, and procedures for response.
The last revisions to the NCP were promul gated on March 8, 1990 (55 FR 8666).
The proposed revisions upon which this rulemaking is based were published on
Cctober 22, 1993 (58 FR 54702). Today's revisions affect all NCP subparts except
F (State Involvenent in Hazardous Substance Response) and | (Adm nistrative
Record for Selection of Response Action).

EFFECTI VE DATE: Cctober 17, 1994.

ADDRESSES: Copies of materials relevant to the rulemakin g are contained in
t he Superfund Docket, Room M2615, U.S. Environmental Protection Agency, 401 M
Street, SW, Wshington, DC 20460. (Docket Nunber NCP -R2/A) This docket is
avai |l abl e for inspection between the hours of 9:00 amand 4: 00 pm Monday
t hrough Friday, excluding federal holidays. Appointments to review the docket



may be nmade by cal ling 202 -260-3046. The public may copy a maxi num 266 pages
fromany regul atory docket at no cost. If the nunber of pages copi ed exceeds

266, however, a charge of $ 0.15 will be incurred for each additional page, plus
a $ 25.00 admnistrative fee. The docket will mail copies of materials to
requestors who are outside the Washington, DC netropolitan area.

FOR FURTHER | NFORMATI ON CONTACT: R chard Norris, Energency Response Division
(5202G, U S. Environnental Protection Agency, 401 M Street, SW, Wshington, DC
20460, or call 703-603-9053.

SUPPLEMENTARY | NFORMATI O\ The contents of today's preanble are listed in the
following outline:

I. Introduction.
I'l. Discussion of Selected Comments and O her Changes by Subpart.
I'1l. Summary of Supporting Anal yses.

I. Introduction

A Statutory Authority

Under section 311(d) of the dean Water Act (CWY), as anended by section 4201
of the Gl Pollution Act of 1990 (OPA), Pub. L. 101 -380, and pursuant to
authority del egated by the President in Executive Order (E. Q) No. 12777, the
U S. Environnental Protection Agency (EPA), in consultation with the nmenber
agenci es of the National Response Team (NRT), is today promnulgating revisions to
the National G| and Hazardous Substances Pollution Contingency Plan (NCP), 40
CFR part 300. Some of the major goals of the OPA that affect the NCP include
expandi ng prevention and preparedness activities and enhanci ng response
capability of the federal gov ernnent.

One of the primary purposes of the NCP is to provide for efficient,
coordinated, and effective action to mnimze adverse inpact fromoil discharges
and hazardous substance rel eases. nl Today's revisions incorporate changes nade
by the OPA that have expanded federal renoval authority, added responsibilities
for federal On-Scene Coordinators (OSCs), and broadened coordinati on and
pr epar edness pl anni ng requirenents.

nl Throughout the NCP, "discharge" also includes "substantial threat of
di scharge," and "rel ease" al so neans "threat of release."

The OPA was enacted to strengthen the national response system The CPA
provides for better coordination of spill contingency planning anong federal,
state, and local authorities. The addition of the National S trike Force
Coordi nation Center (NSFCC), for exanple, is expected to relieve equi pnent and
personnel shortages that have interfered with response to oil spills posing
particularly significant environnmental or human health threats. Today's rule
revises the NCP to inplenent a strongly coordinated, nmulti -level national
response strategy. The national response strategy, contained primarily in
Subparts B and D of the NCP, provides the framework for notification,
comuni cation, logistics, and responsibility for r esponse to discharges of oil,
i ncl udi ng worst case discharges and di scharges that pose a substantial threat to
the public health or welfare of the United States. The anended NCP further
strengthens the CSC s ability to coordinate the response on -scene and al so
i ncorporates a new OPA-nandated | evel of contingency planning -Area Comm ttees



and Area Contingency Plans (ACPs). These committees and plans are designed to

i mprove coordi nation anong the national, regional, and |ocal planning | evels and
to enhance the availability of trained personnel, necessary equi pment, and
scientific support that may be needed to adequately address all discharges.

The maj or revisions to the NCP being promul gated today reflect OPA revisions
to OM section 311. These changes increase Presidential authority to direct
cleanup of oil spills and hazardous substance rel eases and augnent preparedness
and planning activities on the part of the federal governnent, as well as vessel
and facility owners and operators. For exanple, revised CM s ection 311(c)
requires the President to direct renoval actions for discharges and substantia
threats of discharges posing a substantial threat to the public health or
wel fare of the United States. Revised section 311(d) requires a nunber of
specific changes to the NCP, including the establishrment of "criteria and
procedures to ensure inmedi ate and effective Federal identification of, and
response to, a discharge, or the threat of a discharge, that results in a
substantial threat to the public health or wel fare of the United States."

Section 311(d) al so mandates the establishnment of procedures and standards
for removing a worst case discharge of oil and for mtigating or preventing a
substantial threat of such a discharge. Furthermore, this section requires the
NCP to establish a fish and wildlife response plan "for the inmredi ate and
effective protection, rescue, and rehabilitation of, and the mninzation of
risk of damage to, fish and wildlife resources and their habitat that are harned
or that may be jeopardized by a discharge."” Section 311(d)(2)(G authorizes
consideration of "other spill mtigating devices and sub stances" for inclusion
on the NCP Product Schedul e, and section 311(d)(2)(L) requires the establishnent
of procedures for the coordination of activities of O8Cs, Area Committees, U S
Coast Quard (USCG strike teans, and D strict Response G oups (DRGs).

Section 311(j)(2) of the CWA requires that a national response unit, included
in today's revisions as the NSFCC, be established in Eizabeth Gty, North
Carolina. The NSFCC "shall conpile and nmaintain a conprehensive [*47385]
conputer list of spill renmoval resources, personnel, and equi pnent" and "shal
provi de techni cal assistance" to OSCs. Section 311(j)(2) provides that the NSFCC
will also coordinate efforts to renove worst case discharges. Pursuant to
section 311(j)(3), the USCG nust establish DRGs in e ach of the 10 USCG districts
to provide "technical assistance, equi prent, and other resources" to CSCs to
assi st their response activities. Pursuant to CMA section 311(d)(2)(K), OSCs
must be designated for each area for which an ACP is required to be prepa red.

Section 311(j)(4) addresses the devel opnent of an expanded national oil spil
response pl anning system Under this section, Area Commttees, which are
conposed of qualified federal, state, and | ocal agency personnel, are directed
to devel op ACPs that will address planning and response -rel ated i ssues and
concerns, including renmoval of worst case discharges, responsibilities of owners
and operators and government agencies in remnoving di scharges, and procedures for
obt ai ni ng an expedi ted decision regardin g the use of dispersants.

CWA section 311(j)(5) requires that the President issue regulations within
two years of enactnent of the OPA for owners or operators of certain vessels and
facilities to prepare response plans to address, anong other matters, resp onse
to a worst case discharge to the maxi nrumextent practicable. These facility
response plans are required to be consistent with the NCP and with ACPs. For
onshore facilities that can cause "significant and substantial harnl in the
event of a worst case spill, these plans nmust be approved by the federa
governnent. Pursuant to E. QO 12777, EPA devel oped regul ations that include the
criteria for determ ning which onshore, non -transportation-related facilities



are to subnit response plans and which of these plans are to be reviewed and
approved by EPA, requirenents for the preparation of those plans, and criteria
for EPA's review and approval of the submitted plans. The Agency pronul gated
these regulations on July 1, 1994 (59 FR 34070). EPA has devel oped a data base
to track facility response plans. The Departnent of Transportation (DOT) and the
Department of the Interior (DA) devel oped simlar regul ations, for offshore and
transportation-related facilities, pipelines, and vessels.

B. Background of This Rul e naki ng

The President signed the OPA on August 18, 1990, after both houses of
Congress passed the Act unaninmously. After several simlar proposals had been
unsuccessful over the past 15 years, Congress enacted this legislation partly in
response to the Exxon Valdez spill and several other incidents, including the
Mega Borg and the American Trader spills.

In a Notice of Proposed Rul emaki ng (NPRV) published on Cctober 22, 1993 (58
FR 54702), EPA proposed the OPA-required revisions to the NCP. A public meeting
on the proposal was held in Seattle, Washington on January 14, 1994. EPA
received 41 comment letters during the public coment period. A detailed
Response to Comments docunent, providing the Agency's response to all comments
received, is included in the Do cket.

I'l. Discussion of Selected Comrents and O her Changes by Subpart

This section of the preanbl e provides a subpart -by-subpart and section-by-
section summary of all changes that have been nade to the proposed rule
publi shed on Cctober 22, 1993. Sone of these changes have resulted from conments
recei ved; others have resulted frominter -agency federal workgroup
deli berations, during which it was deternmned that additional clarification was
needed.

This section al so contains responses to selected conmments received on the
proposed revisions. In addition to responses to those comrents that resulted in
rul e | anguage changes, EPA has included responses to other coments that
addressed "maj or" issues and those on which the Agency thought it was
particularly inportant to clarify its position for the entire regul ated
conmunity. Every comment received was reviewed and a response to all comments
can be found in a conprehensive Response to Comrents docurent which is included
in the Docket. For a conplete discussion of the proposed revisions, the majority
of which are being promul gated as final regulations by this action, the reader
is referred to the detail ed preanbl e discussion in the Qctober 22, 1993 NPRM (58
FR 54702) .

Subpart A-Introduction

Secti on 300. 3- Scope

One comrenter suggested that, rather than stating in 8 300.3(b)(6) that the
NCP provides for "designation" of federal trustees, it would be nore appropriate
to indicate that such designation occurs through E. O 12580. EPA agrees with the
comenter's point, but will substitute "listing of" for "designation" rather
than nodify the text to discuss designation occurring through the Executive
O der, as the comrenter suggests.



One coment er asked EPA to define consistency with the NCP as those actions
that are not prohibited by the NCP itself or by the express
instructions/directions of the federal GSC

Consi stency with the NCP is a phrase that is used in and key to liability
under section 107 of the Conprehensive Environnental Response, Conpensation, and
Liability Act (CERCLA), Pub. L. 96-510, 42 U S.C. 9601 et seq. EPA is concerned
that defining consistency in the NCP itself could artificially and unnecessarily
constrai n Agency response and enforcenent actions. No definition could ever be
sufficiently precise to cover all situations; each response under the NCP is
uni que in some way and every response scenario is unlikely to be captured by a
single definition. Therefore, the recomrendati on has not been adopt ed.

Section 300. 4- Abbrevi ations

In response to the additi on of the U S. Navy Supervisor of Salvage (SUPSALV)
el sewhere in today's final rule, "SUPSALV' is being added to the Ilist of
abbrevi ati ons.

Section 300.5-Definitions

Many of the comenters raised definitional issues related to concerns in
other subparts of the proposed rule. These issues are addressed in the context
of those subparts. However, several commenters raised concerns independent of
ot her issues, including the follow ng:

.One commenter noted that the Federal Response Plan is identified as being
signed by 27 federal departnents in the preanble, and as having been signed by
25 departrments in the definition of Federal Response Plan. This discrepancy was
due to the fact that the Federal Response Plan was recently signed by two
addi tional federal depar tnents. Thus, the correct nunber of signatories is 27
and 8 300.5 has been nodified accordingly.

. Three commrenters asked if each village/comunity affiliated with an I ndian
or Eskino tribe would qualify as an "Indian tribe," and therefore have Regi ona
Response Team (RRT) representation, although different villages may be of the
sane tribal ancestry. "Indian tribe," as defined by the OPA and the NCP
excludes "any Al aska Native regional or village corporation.”

.One commenter asked that the definition of Lead adnministrative trustee" be
made consistent with the [*47386] definition in the National Cceanic and
At mospheric Adm nistration (NOAA) danage assessnent regulation to clarify
between two concepts that will be used in related NOAA and USCG regul ations -the
|l ead admnistrative trustee and a federal |ead admnistrative trustee. EPA
agrees with the commenter; the NOAA danmage assessnent regul ation definition for
| ead adm nistrative trustee will be used in the NCP.

.One commenter reconmended that the "Nati onal response system' be defined as
bei ng conposed of two distinct entities: a planning body and a response body.
Furt hernore, the commenter suggested that the incident command system be the
basi ¢ response structure/organi zati on and nmenbers of the planning body woul d
function as an integral part of the incident command system as opposed to a
separate advi sory group. EPA disagrees that the definition of the national
response system shoul d be revised as recommended to reflect "a planni ng body and
a response body." Some of the organizations referred to by the commenter -such as
the NRT and the RRTs -have responsibilities related to both planni ng and
response. The NRT, for exanple, has responsibilities for planning and
preparedness, but also nay be activated for r esponse to oil discharges or



hazar dous substance rel eases (see § 300.110). EPA has, however, clarified
Figure 1 by dividing it into two figures (Figures la and 1b) to better
illustrate the response and pl anni ng processes. In addition, EPA would like to
clarify that, although the national response systemneets the requirenents of 29
CFR 1910. 120 concerni ng the use of an incident command system it is not the
sane as nmany of the typical incident command systens used by states, industry,
and | ocal responders. EPA has elimnated references to an incident conmand
systemin the definition of national response systemto avoid any confusion on
this point. The Agency al so has elimnated an erroneous reference to "I RPM
resulting froma typographical error

.One commenter noted that the definition of "navigabl e waters" does not
conformto the recently revised definition in 40 CFR 110.1. EPA agrees that the
| anguage shoul d be revised to be consistent with the current definition of the
sane termat 40 CFR 110.1. Specifi cally, subparagraph (f) of the 40 CFR part 110
regul ati ons concerning wetlands provides that "[n]avi gable waters do not include
prior converted cropland" (58 FR 45035, August 25, 1993). In this final rule,
EPA has added the appropriate | anguage to § 300.5 .

.One comenter outlined a decision-tree process (using a series of yes/no
questions) to clarify what is and is not "oil." The process was suggested to be
used instead of the proposed NCP definition. This decision -tree analysis would
di stinguish oil from CERCLA hazardous substances and other man -made chem cal s
EPA believes that reliance on the OPA definition of oil provides the nost
reliable determnation of what is and is not oil. The comrenter's approach
therefore, has not been adopt ed.

.Related to the definition of oil, one comrenter asked EPA to provide
addi tional guidance regarding the classification of a spill as "oil" or
"hazar dous substances" and the appropriate use of the G| Spill Liability Trust

Fund (OSLTF) or CERCLA for response. Specifically , the comenter suggested
addressing two issues: (1) appropriate response and funding for spills of

statutorily defined "oil" which may exhibit, if tested, characteristics of a
CERCLA "hazardous substance" in either its initial or weathered state; and (2)
response and fundi ng where both "oil" and CERCLA "hazardous substances" may be

i nvolved in a discharge or substantial threat of a discharge. The comenter's
concerns touch on interagency policy issues that will be decided on a case -by-
case basis between EPA and the USCG The Agency does not wish to limt its
flexibility in such matters by inplenenting the commenter's suggestions for
revising the NCP

.Also related to the definition of oil, one comenter argued that the
treatnent of aninmal fats and vegetable oils in the NCP is inconsistent with
established regulatory principles and with available scientific data. The
conmenter stated that aninal fats and vegetable oils are substantially |ess
harnful to the environnent than petrol eum-based oils and suggested t hat the
rul emaki ng be anended to differentiate between types of oils and provide for a
different approach to response and renoval nethodol ogies for animal fats and
vegetable oils than that required for petroleumoil. EPA disagrees that the
treatment of ani mal fats and vegetable oils is inconsistent with established
regul atory principles. The Agency notes that the definition of "oil" in the CWA
includes oil of any kind, and that EPA uses this broad definition in 40 CFR part
110, the Discharge of Gl rule. The applicability of CWA section 311 regul ati ons
to non-petroleumoils, including potentially harnful effects of animl and
vegetabl e oil spills, has already been discussed in the 1987 rul enaking to
revise 40 CFR part 110. EPA considers certain harnful effec ts of non-petrol eum
oil discharges to be simlar to those of petroleumoils, including the drowning



of waterfow , fishkills due to increased biologi cal oxygen demand, asphyxiation
of benthic life, and adverse aesthetic effects (52 FR 10718).

. Three conment ers asked that the definition of "On -Scene Coordinator (C8C)"
be changed to "Federal On-Scene Coordinator (FOSC)" to distinguish it fromstate
and | ocal OSCs. As defined, OSC neans a federal official; therefore, there is no
need to modify the terns as sugg ested or to refer to the OSC as the FOSC. Al so
EPA has revised the definition of OS8C to del ete the second nmention of the term
"federal ," for clarification. Finally, the word "government" has been added to
nmodi fy the phrase "official designated by the | ead agency" to clarify that the
functions of the OSC cannot be del egated to non -government personnel

.Two commenters stated that the definition of "Renoval costs" needs to be
expanded to include cost recovery for hazardous substance response incidents.
The definition, taken fromthe statute, clearly indicates that it is limted to
"renoval costs" as defined in the OPA. Thus, it correctly relates only to oi
spill response efforts.

.Noting that the OPA i nposes a nunber of requirenments on "Tank vessel s" and
"Facilities," one commenter asked that these definitions be nodified to excl ude
dedi cated oil spill response vessels and tenporary storage tanks. The comenter
al so requested that the definition of "tank vessel" not include tenporary
storage bl adders (TSBs), indicating that the Custons Service recently clarified
that TSBs used for oil cleanups are not "vessels" for purposes of the "Jones
Act." EPA does not believe there is a conpelling reason to use a definition of
"tank vessel" or "facility" in the NCP that d iffers fromthe definition in the
statute. Furthernore, the Agency believes the comrenter is raising what are
fundanental |y vessel and facility response plan issues nore appropriately
addressed in the various response plan rules.

.One comenter asked that the definition of the term"Trustee" be expanded to
i nclude not only foreign governnent officials who may pursue clains for damages,
but anyone who nmay have a claimfor danages. Section 1006 of the OPA desi gnhates
trustees and describes the functions to be carried out by these trustees. That
section does not envision "anyone who may have a claim [*47387] for danages"
within the range of individuals who woul d be designated as trustees for purposes
of pursuing clainms for damages to natural resources. This do es not, however
precl ude any individual from pursuing a claimfor damages ot her than natura
resour ce danages.

.One comenter reconmended that EPA clarify the definition of "Wrst case
di scharge" to indicate nmore clearly that the terms and requirenents fo r worst
case discharges apply only to discharges of oil and not to rel eases of hazardous
substances. The CWA definition of worst case discharge (section 311(a)(24)) does
not specify whether it applies to only oil or to both oil and hazardous
substances regul ated under the CWA. CWA section 311(d) requires the NCP to
i nclude "procedures and standards for renoving a worst case discharge of oil * *
*." COWA section 311(j)(5) requires tank vessel and facility response pl ans
addressi ng worst cases discharges "of oil or a hazardous substance." EPA does
not want to further confuse matters by deviating fromthe statutory definition
The Agency believes it is sufficiently clear that NCP § 300.324, "Response to
Wrst Case Discharges," is limted to oil as it is contain ed within subpart D
"(perational Response Phases for G| Renoval."

.One commenter argued that the definition of "Wrst case discharge" or
"l argest foreseeabl e di scharge" should be based on site -specific conditions or
an optional default anount based on th e type of non-transportation-related
facility. The commenter believes that using options will encourage installation
of additional containnent structures and ultimately reduce the frequency and



size of facility spills. EPA has chosen to rely on the definit ion fromthe OPA
which is amenable to site-specific applications. Regarding the role of an
optional default amount, the Agency believes that this is nore appropriately
addressed in vessel and facility response plan regul ati ons.

Subpart B-Responsibility and O gani zation for Response

Section 300.105-CGeneral O ganization Concepts

One conment er reconmended that a paragraph be added describing the basic
"incident command systent used by the federal governnent. The commrenter
suggested that this would add credi bility to the NCP, because such a system has
been inplenmented by "the majority of progressive states and responsible parties"”
and "the nore advanced districts and regi ons of the Coast Quard and EPA' as the
national standard for organizing spill response. A nother comenter agreed and
stated that this discussion should include a description of the five response
functions and the federal agencies that are likely to take the lead in filling
each function. Still another commenter stated that the "unified command systent
structure: (1) darifies that one individual, the G8C, retains ultimate
deci si onnmaki ng authority; and (2) reflects appropriate response roles for other
partici pants such as state OSCs, responsible parties, and private contractors.
n2

n2 Several comments on sections of Subpart B other than § 300.105 al so
addressed the incident conmand systemand the unified command. Because the
response presented here enconpasses the concerns rai sed by those comrents, such
conments are not presented separately in the preanble. Al individual conments
and responses on all sections of Subpart B, as well as other subparts, appear in
their entirety in the Response to Conments docunent.

The commrenters' recomendations enphasi ze the inportance of clarifying the
basic framework for the response managenent structure in the NCP. EPA agrees
that the NCP should be revised to address this topic nmore explicitly. New
subpar agraphs (d) and (c) have been added to § § 300.105 and 300. 305,
respectively, and a new sentence has been added to the end of subparagraph (d)
of & 300.135 describing the response nmanagenent structure as a system(e.g., a
uni fi ed command system) that brings together the functions of the federa
government, the state governnent, and the responsible party to ac hieve an
effective and efficient response, where the OSC maintains authority. (The state
government, at its discretion, may solicit |ocal government involvenment in this
structure.) EPA would like to restate that although the goal of this structure
is to reach consensus whenever possible, the OSC always retains the authority to
take all actions that he or she deens appropriate. Area Conmittees will be
responsi bl e for devel opi ng detail ed response managenent structures for their
areas based on the broad guidel ines provided in the NCP

EPA woul d also like to clarify that although the national response system
meets the requirements of 29 CFR 1910.120 as an incident command system it is
not one of the several systens currently in use by local fire fighters around
the country and separately referred to as "the" traditional incident comrand
system Most of these other response nmanagenent systens are patterned after
systens devel oped by such organi zati ons as the National Fire Acadeny and the
National Interagency Fire Center. These systens were devel oped for operations
where control of resources and personnel is placed on a single incident
comrander .

The enphasis during oil spill response is on coordinati on and cooperati on,
rather than on a nore rigid systemof command and control. The OSC the



state/l ocal government representatives, and the responsible party all are

i nvol ved with varying degrees of responsibility, regardl ess of the size or
severity of the incident. The O8C in every case retains the authority to direct
the spill response, and nust direct responses to spills that pose a substantia
threat to the public health or welfare of the United States. In many situations,
however, the OSC will choose to nonitor the actions of the responsible party
and/ or state/local governments and provi de support and advi ce where appropri ate.
The response managenent structure does not attenpt to prescribe a specific item -
by-item functional description of where particular organi zations or individuals
fit within a single response structure for a given response. Devel opi ng,
adopting, and inplementing a response nanagenent system such as a unified
comrand system is the responsibility of the O8C and the Area Comm ttee, through
the ACP

The response organi zation in an ACP nust be designe d to recognize two basic
facts: (1) Al key players in the response nmanagenent structure may have job
responsibilities in addition to response and preparedness, and (2) sone of these
responsibilities fall outside the scope of the NCP and thus would not be subject
to the response structure described in the ACP

Based on these facts, an area's response nmanagenent system shoul d recogni ze
that key players will maintain a separate internal response nanagemnent
infrastructure during a response. The goal of the are a's response nmanagenent
systemis to identify how those participating in the response nanagenent
structure can best communi cate and coordinate with each other for planning,
| ogi stics, finance, operations, and communications to ensure effective response
coordi nati on. Because the key players differ fromarea to area, Area Comm ttees
must have the flexibility to tailor systems to their basic organization for the
specific area. It is beyond the scope of the NCP to prescribe or endorse a
particul ar version of incident command; to do so woul d be counterproductive to
the very purpose of Area Committees and ACPs.

Four commenters recomrended various changes to Figure 1, "National [*47388]
Response System Concepts." Each of these commenters stated that the responsib le
party should be included in Figure 1 because the responsible party, along with
the federal OSC and state OSC, will operate in a triad structure in the unified
conmand. One of the commenters stated that Figure 1 should reflect the
participation of |ocal governnents and tribes on the RRT. This comrenter stated
that the current Figure 1 ultimately will hanper the efficiency of incident
response, because it does not accurately reflect the roles of these entities.
Three commenters reconmended that the unified comand be incorporated to nore
accurately illustrate the command structure. Two comrenters stated specifically
that the figure should be revised to show that state and | ocal responders are
accountable to the federal OSC. One commenter suggested that two new figures be
added, one showi ng the organization for planning and preparedness, and the other
showi ng the organization for response. The sane conmmenter al so recomended that,
to mnimze the conplexity of the national response system separate figures
shoul d be created for hazardous substance (CERCLA) and oil (CWM) responses. In
addition, the comrenter suggested consideration of separate figures for EPA s
i nl and zone and USCG s coastal zone.

In response to concerns rai sed by the commenters, EPA has clarif ied Figure 1
depicting the nati onal response systemby dividing it into two separate figures -
one for response (Figure la) and the other for planning (Figure 1b). These new
figures illustrate a response nmanagenent system(e.g., a unified conmand system
that brings together the functions of the Federal Government, the state
government, and the responsible party to achieve an effective and efficient
response, where the CSC nmaintains authority. EPA believes that Figure la



illustrates clearly that the OSC alway s retains the authority to take all
actions that he or she deens appropriate.

Footnote 2 to Figure 1b references coordination with other existing response
pl ans prepared under the OPA and other statutes. Information fromsuch industry
pl ans shoul d be consi dered by Area Committees in devel opi ng and i nprovi ng ACPs.
This includes information that becones avail able fromrisk nmanagenment pl ans
prepared under section 112(r) of the Aean Air Act, as well as from other
federally mandat ed pl ans. EPA believes that thi s information not only will be
useful in devel opi ng contingency plans, but that consideration of such
information also will hel p avoid unnecessary overlap and duplication of planning
requi renents

Local governnents are not shown on the RRT in Figure 1b bec ause they
participate only at the discretion of the state. Indian tribes are not shown
separately because they are included in the definition of the term"State" as
used in the NCP (8§ 300.5).

Wth regard to the recomendati ons to devel op separate figures for hazardous
substances and oil responses as well as for coastal zone and inland zone
responses, EPA believes that the new response and preparedness figures present a
useful summary of the national response systemthat accurately reflects all of
these cat egories of responses. The four additional figures, therefore, are
unnecessary and have not been incl uded.

One coment er suggested including a statenment regarding the Federa
Covernnent's oversight role in situations where the responsible party is
respondi ng adequately. The conmmenter expl ained that the governnent's response
rol e includes oversight as well as cleanup, but that oversight appears to have
been overl ooked throughout the preanbl e and proposed rule.

Section 300.305(d) (fornerly (c)) of the NCP provides that, except in a case
when the OSCis required to direct the response to a discharge that nmay pose a
substantial threat to the public health or welfare of the United States, the GsC
may al |l ow the responsible party to voluntarily and pronptly performrenova
actions, provided the OSC determ nes such actions will ensure an effective and
i medi ate renoval of the discharge or mtigation or prevention of a substantia
threat of a discharge. If the responsible party does conduct the renoval, the
OSC shal | ensure adequate surveillance over whatever actions are initiated. The
Agency believes that this provision provides adequate gui dance regardi ng the
OSC s oversight role during responsible party renoval actions. Additional detai
on this topic in the NCP would unnecessarily linit the flexibility of the G8C in
choosi ng and i npl enenting appropri ate oversight activities.

Section 300.110-Nati onal Response Team

Seven comment ers expressed concern regardi ng the menbership and
responsibilities of the NRT. Th ese commenters suggested that states, responsible
parties, and cleanup contractors either be represented on the NRT or have input
i nto response deci si ons.

One conment er reasoned that state representation on the NRT woul d increase
recognition of the state r ole in federal response action. her comenters noted
that the decisions of the NRT affect the planning, preparedness, and,
ultimately, response actions of responsible parties and that such parties have
techni cal expertise that could be valuable in NRT ne etings. One conmmenter
bel i eved that the proposed rule did not encourage the NRT to solicit input from
st akehol ders. The commenter al so suggested that all workgroup nmeetings conducted
in conjunction with NRT nmeetings be open to the public to encourage i npro ved



comuni cati on on planni ng and response issues. Another comrenter recommended
that cl eanup contractors be included in the decisionnaking conmittees and
scientific support described in the NCP. This commenter reasoned that federa

and state government personnel do not physically clean up spills; instead, it is
the private contractors who are hired by the responsible party or governnent
agency and who consequently have hands -on know edge of and experience with
state-of -the-art cl eanup techni ques. Two comme nters suggested that, in contrast
to the Area Commttees, many of the RRT subcommittees are conpletely closed to
private parties.

EPA agrees that input fromstates and private parties helps the NRT to
function nore effectively and that private party involv enent with the RRTs can
have the sanme result. States and private parties are encouraged to attend NRT
meetings and in the case of private parties, RRT neetings. Those who wish to
attend shoul d contact the NRT Secretary or RRT co -chairs so that appropriate
| ogi stical arrangenents can be nade. In sone instances, however, attendance by
states or private parties may not be feasible or appropriate. For exanple,
al t hough the neetings of the standing RRT are open, the neetings of the RRT in
executive session or as an incident -specific teamare not open to private
parties because this would interfere with inherently governmental functions.
Specifically, attendance and participation by private parties could slow certain
time-critical decisions, such as which particul ar federal, state or |oca
government, or private party resources the RRT should request to respond to a
di scharge or rel ease

Section 300. 115- Regi onal Response Teans

Three comenters believed that | ocal governnents shoul d not be represented on
the RRT because the RRT should not becone overwhel ned by |ocal [*47389]
representatives if it is to be effective in addressing regional issues during
energency responses. One of these commenters explained that state
representatives could coordinate with | ocal gove rnnments and communicate their
issues to the RRT. Under 8§ 300.115, |ocal governments are represented directly
on the RRT by the state, and local input is coordinated through the state's
representative. EPA believes this is an efficient nmeans of |ocal gover nnent
representation on the RRT that does not inpair the effectiveness of the RRT to
address regional issues.

Three commenters argued that RRTs should not duplicate the planning role of
the Area Conmittees because RRTs are not nentioned and have no statuto ry basis
in the OPA. (ne of these comenters recomended that RRT nenbers participate in
Area Committees directly, rather than through the RRT. One commenter suggested
that the NCP "find a real place for the RRT within the [incident comand systenj
structure or consider elimnating this body." This conmenter's major concern
appears to be that the RRT structure assunes one state agency can represent al
state and local entities, but the federal governnent nust be represented by 16
agenci es. According to the comrenter, this seriously undermines RRT credibility
at the state and | ocal |evel.

EPA bel i eves there are several significant distinctions between the
geographi c responsibilities of RRTs and Area Committees that inpart unique and
essential functions to the two entities. Regions are envisioned to have nmultiple
areas; in its planning and coordination role, the RRT provi des oversight and
consi stency review for areas within a given region. This includes facilitating
the process of ensuring that Area Conmmittees within a region are nmutually
supportive and that links to extra -regi onal response concerns, considerations,
and capabilities are naintained. This regional/area approach allows |ocal area



personnel to focus on specific issues such as risks, sensitive area
prioritization, and response strategies that need to be tailored to a smaller,
nmor e manageabl e geographi ¢ scal e.

Wth regard to state representation on the RRT, the purpose of having a
single representative is to nake it possible for the state, rather than the RRT
itself, to resolve intra-state disagreements. States nay designate at |east one
alternate nenber to attend RRT meetings as a way to better ensure intra -state
coordination, for exanple, between the state agency handling emergency response
and the environnmental agency, health agency, and the State Energency Response
Commi ssi on ( SERC).

Two comrenters stated that the role of the RRT during response should be
limted to providing support to the OSC, upon request, as part of the unified
conmand structure. The conmmenters argued that at no time should a specific RRT
be given an operational role in response without placing that role in the
uni fying context of the incident comand system

EPA believes that the commenters' recommendation for the RRT nenbers to
provi de response support to the OSC is already consistent with the current
national response system when inplenmented during spill cleanup operations.

Al though the RRT is a separate and distinct entity with clearly defined roles,
this does not bar individual RRT nmenbers frombeing part of the GSC s support
staff during a response. In fact, the very structure of the RRT indicates that
it may be activated to supply individual menbers in support of response actions.
The two principal conponents of the RRT are a standing teamand an incident -
specific team The latter is formed fromthe standing teamto support the

OSC/ Renedi al Project Manager (RPM when the RRT is activated for response to a
speci fic discharge or release (see 8§ 300.115(b)).

One comenter noted that § § 300.115(i)(6), 300.205(c)(3), and
300. 210(¢c) (3) (i v) reference advance pl anni ng and expedited deci si onnaki ng for
use of dispersants, surface washing agents, surface collecting agents, burning
agents, biorenedi ation agents, or other chenical agents . The commenter suggested
adding the foll ow ng | anguage, consistent with § 300.310(c): "* * * and in
accordance with any applicable | aws, regul ations, or requirenents * * *." The
recommended cl arification has been made in § 300.115(i)(6) of the final rul e.
The | anguage in 8 8§ 300.205(c)(3) and 300.210(c)(3)(iv) is taken directly from
the OPA and has, therefore, not been changed

Section 300.120-n- Scene Coordi nators and Renedi al Project Managers: General
Responsi bilities

Two commrenters stated that the NCP shoul d specify mni mum qualifications
(education and experience) and training requirenents for Federal OSCs and ot her
response personnel. The commenters reasoned that the OSC has ultinate
responsibility for the spill response effort and therefore nust h ave sufficient
know edge, training, and skill to performeffectively and gain the confidence of
the public and the response community.

EPA agrees that appropriate training enables CSCs to effectively carry out
their responsibilities. In addition, the relev ant Federal agencies (EPA and USCG
for oil discharges) are aware of their responsibilities under the NCP and will
put the best qualified OSC on the job. EPA does not agree, however, that the NCP
shoul d require | ead agencies to identify mninumaqualificatio ns and training
requi renents for OSCs and ot her response personnel. The | ead agency instead
shoul d have adequate flexibility to deci de on appropriate operating procedures



that, for the particular agency, will best ensure adequately trai ned CSCs and
ot her response personnel

One comenter recomended that 8§ 300.120(a) explicitly state that the
Federal OSC s authority is sufficient to override any ot herw se applicable
Federal, State, and local requirenents. The commenter reasoned that conpliance
with all requirements may not be practicable, particularly if the requiremnent
was established without considering the special circunstances of emnergency
response.

EPA does not believe that the provision suggested by the conmenter -
essentially preenpting all Federal and State |aw when the OSC directs response
to a discharge-is authorized by the OPA. Furthernore, adding such a provision to
the NCP appears to be unnecessary. Section 311(c)(1l) of the CWA, as amended by
the OPA, gives the OSC authority to "direct or nmonitor all Federal, State, and
private actions to renove a discharge.” The sane provision al so authorizes the
CSC to renove or arrange for the renoval of a discharge and to renove and, if
necessary, destroy a vessel that is discharging. In addition, if a discharg e
poses a substantial threat to the public health or welfare of the United States,
CWA section 311(c)(2), as amended, requires the GSC to direct all Federal
State, and private actions to renove the di scharge and gives the OSC authority
to carry out the ot her actions nentioned in section 311(c)(1) "without regard to
any ot her provision of |aw governing contracting procedures or enpl oynent of
personnel by the Federal Governnent."

Congress explicitly provided for limted preenption only for contracting and
enploynment laws and this limted preenption applies only when a di scharge poses
a substantial threat to the public health or welfare of the United States. There
is no express indication that Congress intended to preenpt all Federal and State
[*47390] requi rements with respect to other discharges.

Several comrenters stated that although the Federal OSC may have authority
over the responsible party, the OSC does not have authority to direct State or
| ocal agency actions. As mentioned above, CMA section 311(c) , as anended by the
CPA, provides that the OSC "may direct or nonitor all Federal, State, and
private actions to renove a discharge,” and, in the case of a substantial threat
to the public health or welfare of the United States, nust direct such actions.
Thus, it is clear that the OSC has the authority to direct State or private
actions.

Wth regard to |l ocal actions, the legislative history of the OPA indicates
that there was no intent to exclude these fromthe President's authority to
direct. The Conference Report states that section 201(b) of the Senate bil
anended CWMA section 311(d) "to require the President to coordinate and direct
all public and private cleanup efforts whenever there is a substantial threat of
a pollution hazard to the public health or welfare * * *" (enphasis added).
Section 4201 of the House bill amends CWA section 311(c)(1l) to authorize the
President to "direct the actions of all on-scene personnel, and nonitor al
renoval actions" (enphasis added). Furthernore, in discussing the new
requi renents to direct responses to spills that pose a substantial threat to the
public health or welfare of the United States, the Conference Report states
"[t]his subsection is designed to elimnate the confusion evident in recent
spills where the lack of clear delineation of command and nanagenent
responsi bility inpeded pronpt and effective response.” (H R Report No. 101 -653,
101st Congress, 2d Sess., at pp. 144 -46.) In light of these statenments fromthe
Conf erence Report, Congress could not have inten ded that |ocal response actions
be treated any differently fromFederal, State, and private response actions
with regard to the President's authority to direct.



One commenter stated that § 300.120(e) should indicate that the CSC
coordi nates, directs, and reviews the work of other agencies in contingency
pl anning and renoval . The comenter asserted that proposed § 300.120 could be
read to give the OSC broader responsibilities in coordination, direction, and
reviewing the work of other agencies. EPA agrees that the OSC shoul d not review
the work of other agencies in activities other than contingency pl anni ng and
renoval . Section 300.120(e) has been revised to clarify this point.

Section 300. 135- Response (perations

One coment er recomended that the federal OSC s responsibilities in a
response coordinated by a state or local OSC be clarified. The commenter stated
that this should hel p ensure that spill response actions are consistent with the
NCP, regardl ess of whether there is a federal, state, or local O8C. The
conmenter indicated that it has had experience with several spills for which the
federal OSC did not go on-scene and did not access the OSLTF for renova
actions. The comrenter suggested that this has interfered with renoval
activities that it deemed necessary to ensure appropriate treatment of resources
for which it had trust responsibilities.

For any issues concerning a spill response, the OSC should be con tacted
first, whether or not the GSCis on -scene. However, it is inportant to note that
the OSCis required to coordinate with the natural resource trustees on any
renoval action to be taken. If problens arise in the way these rel ati onships are
bei ng i npl errent ed, such probl ens should be resolved at the area | evel during the
Area Conmi ttee/ area contingency planni ng process.

Anot her comment er objected to the requirenent that the federal OSC consult
with the affected trustees on the appropriate renmoval action to be taken if this
could result in cleanup contractors mssing the "wi ndow of opportunity" for
usi ng di spersants, burning, and contai nnent and renoval techniques to
effectively address a spill

Section 1011 of the OPA states that "The President shall cons ult with the
affected trustees designated under section 1006 on the appropriate renoval
action to be taken in connection with any discharge of oil." Athough this
responsi bility has been del egated fromthe President to the OSC, the | anguage to
whi ch the comrenter objects is statutorily required by the OPA. In addition, the
potential for delay with which the coomenter is concerned will be alleviated
through the preplanning that is required for the use of dispersants, burning
agents, surface washing agents, s urface collecting agents, biorenediation
agents, and m scel l aneous oil spill control agents (see 8§ 300.910). Finally, it
is inmportant to note that consultation with the trustees does not nean that the
CSC nust obtain the concurrence of the trustees, altho ugh such concurrence is
highly desirable. Utimately the OSC, consistent with 8§ 8§ 300.120 and 300. 125
has the authority to direct response efforts and coordinate all other efforts at
the scene of a discharge

Section 300. 145-Speci al Teans and Gt her Assi stance Avail able to OSCs/ RPMs

One comment er recomended that the NOAA Scientific Support Coordinator (SSC)
be the primary technical advisor to the federal OSC during a spill response and
be the focal point for decisions regarding "how clean is clean.” The commenter
expl ained that NOAA is the federal agency with the greatest expertise on the
fate, behavior, and effects of oil and the effectiveness of counterneasures,

i ncl udi ng ecol ogi cal consi derations. The comrenter concluded that with so many
conpeting interests conming into play in a spill response, this type of decision



shoul d be based on science, and NOAA is the appropriate player to present
recommendations to the federal OSC

The NOAA SSCs and EPA' s Environmental Response Team support the OSC on
technical/scientific matters, as described in 8§ 300.145. The OSC, however
remai ns the ultimate decisionmaking authority for spill response. Wile the SSCs
have consi derabl e scientific specialization and, therefore, may be the
appropriate resource to provide reco mrendations to the OSC on issues regarding
"how clean is clean" during a response action, the OSC nust be the focal point
for maki ng such deci si ons.

One commenter stated that proposed 8§ § 300.5, 300.305, and 300. 615, Appendi x
E Sections 1.5 and 5.5.2, and the preanbl e | anguage acconpanying §8 300. 145
convey the inaccurate inpression that trustees obtain funding to initiate a
natural resource danage assessnent (NRDA) and rei nbursenent for injuries to
natural resources fromthe GSC. The conmenter clarified t hat funding for
initiation of NRDAs may be obtained fromthe OPA Energency Fund upon application
by the Federal lead admnistrative trustee directly to the National Pollution
Funds Center (NPFC) of the Coast Quard. The CSLTF nay al so be used to pay for
injury to natural resources. The commenter recommended that the follow ng
| anguage be added throughout the preanble, rule, and Appendi x E "The Federa
| ead admnistrative trustee facilitates effective and efficient communication
between the OSC and the other Federal trustees during response operations and is
responsi ble for applying to the GSC for non -nmonetary Federal response resources
on behalf of all trustees. The Federal |ead admnistrative trustee is al so
responsi ble for applying to the NPFC for funding for initiation of damage
[*47391] assessnment and clainms for injuries to natural resources.”

EPA agrees with the recomended revision, except for the phrase "and clains,"
which is an inaccurate statenment of |ead adm nistrative trustee
responsibilities. Thus, the requested revision, as nodified, has been
incorporated into the preanble, 8§ § 300.305 and 300. 615 of the final rule, and
Section 5.5.2 of Appendix E. Language with the same intent that varies slightly
fromthis wording has been used in 8 300.5 an d Appendi x E Section 1.5 so that
the definition of |ead adm nistrative trustee conforns to the proposed NOAA
damage assessnent regulation (59 FR 1062, January 7, 1994) (see preanbl e
di scussion of § 300.5).

One coment er recomended that specific |anguage describing SUPSALV as a
Speci al Team be added to 8§ 300.145. The | anguage proposed by the commenter to
be added to § 300.145 as new subparagraph (d)(1) is already included in the
description of the U S. Navy in 8§ 300.175. The remai ni ng subpar agr aphs,
however, provide a useful description of SUPSALV as a Special Team and therefore
have been added to § 300. 145.

Section 300.150-Wrker Health and Safety

One conment er reconmended that the NCP clarify the applicable Federal, State,
and local roles in determning and enforcing worker training and safety
requi renents, particularly in the nmaritime environnent where there is the
greatest potential for overlapping jurisdiction. The commenter asserted that two
agenci es, USCG and the Qccupational Safety and Health Ad ministration (CSHA),
potentially are charged with enforcing worker safety requirements during spil
response. The commenter explained that it is essential that safety training
requi renents be established and clearly understood so that appropriate training
can be conducted prior to an actual spill. The comrenter further stated that it
is critical at the time of the spill for one individual to assume responsibility



for making decisions if there is confusion or disagreenent regardi ng worker
safety, health, or training

The OSC already is the senior official in charge of worker safety, health,
and training requirements during a spill response under the NCP. The CGsCis
encouraged to undertake early coordination on all worker health and safety
i ssues. Furthernore, the OSCin this capacity is required to conply with al
appl i cabl e CSHA regul ati ons. The details involved in inplenmenting these
requirenents will be addressed during the Area Conmittee/area contingency
pl anni ng process. Thus, EPA does not believe that the reconmended additi onal
| anguage i s necessary.

Section 300.155-Public Information and Community Rel ations

One conment er suggested that pronpt, accurate information dissemnation to
the public should be coordinated through a Joint Information Center, an en tity
with functions sinilar to the current on -scene news office authorized by §

300. 155(b). The comment er expl ai ned that the current proposal addresses only
federal governnment public relations and shoul d be expanded to include public
relations efforts of state, local, and private entities.

EPA has revised 8§ 300.155(a) to state that the O8C/ RPM shoul d coordi nate
with available public affairs/comunity relations resources to ensure that all
appropriate interests are considered by establishing, as appropriat e, an on-
scene Joint Information Center bringing together resources fromfederal and
state agenci es and the responsible party. Experience shows that there are sone
situations when a Joint Information Center is essential to provide adequate
coordination of information to the public fromfederal and state authorities
during an event. In other response actions, a less fornmal mechani smnay be
adequate. In the final analysis, it is within the G8C s discretion to determne
whet her to establish a Joint Information GCenter during an event. This issue
shoul d be addressed during the area conti ngency pl anning process.

Section 300. 165-C0CSC Reports

Two comment ers questioned the appropriateness of elimnating the requirenent
to prepare OSC reports. One of these commrenters suggested that if the
requirenent is elimnated, the pollution reports and | og books froma najor

spill must be transnitted to a central repository. The comrenter reasoned that
records of how effectively nechani cal equi pnent and other spill mtigating
measures performed during an actual spill is precisely the type of information

that should be transmtted to RRTs and Area Conmittees for their consideration.
The other commenter stated that the final rule should clarify the purpose of
this change and how EPA intends to address after action reporting and cost
recovery.

The original purpose of the OSC report was to summari ze activities at the
site and to communi cate | essons | earned, discuss any problens encountered in the
response, and recomrend i nprovenents that need to be shared throughout the
response conmunity. Under the NCP, even without a requirenent to prepare an OSC
report in every instance, the NRT or an RRT can request that an O8C/ RPM subnit a
conplete report on the renoval actions taken, including the resources committed
and the probl ens encountered. EPA has reassessed the desirability of requiring
an OSC report for all responses to najor discharges or rel eases and determ ned
that such a report will not be required autonmatically. The already considerabl e
ti me demands pl aced on the OSC have increased dramatically with the enactnent of
the OPA. Preparing OSC reports is an additional paperwork burden that is not



statutorily mandated. Furthernore, nost inportant information contained in the
OSC report -including | essons | earned in specific responses and docunentation
needed for after action reporting and cost recovery -will be avail able from other
materials prepared by the OSC, including the pollution report and the GSC | og
book. The pollution reports are kept in a central repository and are avail abl e
to the public. Additional incentive to nmake this information avail abl e cones
fromthe need to keep ACPs current and an increased need to share | essons

| earned. For exanple, the National Preparedness for Response Ex ercise Program
(PREP) provides exercise guidelines applicable to G8Cs as well as industry. Many
of these guidelines can be net by aggressive eval uation of the response and

| essons | earned (the essence of the OSC report). A so, PREP currently is
devel opi ng a proposal to establish a national data base for docunenting | essons
| earned. Both government and industry will have access to this data base for
entering data and the public will have access for retrieving data

Section 300.170-Federal Agency Participati on

Three comenters asked that § 300.170(d) be changed to require federa
agencies to report rel eases, rather than sinply encouraging themto do so
Section 300.170(c) states that all federal agencies are responsible for
reporting rel eases of hazardous su bstances fromfacilities or vessels under
their jurisdiction or control in accordance with section 103 of CERCLA. Section
300. 170(d) refers to pollutants or contaminants; it is not a requirenent of
federal agencies or any other organi zation or person to re port rel eases of
pol lutants or contam nants that are not defined by CERCLA as hazardous
subst ances. EPA agrees, however, that if a federal agency [*47392] discharges
oil in an anount above the threshold quantity as defined by 40 CFR part 110, the
agency is required to report that discharge. Therefore, the | anguage of §

300. 170(d) has been revised in the final rule to indicate that federal agencies
must report discharges of oil, as required in 40 CFR part 110

Section 300.175-Federal Agencies: Additional Responsibilities and Assistance

One conment er reconmmended that the NCP specify the oil di scharge contingency
pl anning responsi bilities of the Departnent of Transportation's (DOI's) Ofice
of Pipeline Safety, DOTI's Research and Special Prograns Administrat ion, and the
DA's M neral s Managenent Service (MVB). The commenter expl ained that each of
these entities has issued proposed or final regulations on response planning
requirenents for vessels, pipelines, and other neans of transport. The conmenter
further recommended that the NCP incorporate a provision that the requirenents
of these federal agencies nust be consistent.

The comrenter's recommendations provide a nore conpl ete description of the
conti ngency planning responsibilities of federal agencies under the OPA by
specifying the responsibilities of DOT and MVB. Therefore, EPA has revised §
300. 175, as appropriate. Regarding a "consistency requirement,” CM section
311(j), as anended, requires facility response plans to be consistent wth ACPs.
EPA does not believe, however, that this type of consistency requirenment needs
to be included in the NCP, because the NCP is no t the appropriate forum for
har moni zi ng the response pl anning requirements of various federal agencies.

One coment er suggested that proposed § 300.175(b)(11)(ii) could result in
resource problens, as well as potential |egal and enforcement difficulties, for
OSHA. The comenter believed that the proposed provision could be interpreted as
requiring CSHA to develop and naintain site safety plans. The commenter was
especi al |y concerned that devel opnent and mai nt enance of these plans could be
interpreted as approval of the plans and that such an interpretati on woul d nmake



it more difficult for OSHA to exercise its enforcement responsibilities. EPA has
revised § 300.175(b)(11)(ii) to indicate that OSHA has flexibility to provide
advi ce and consultation on occupational safety and health issues, as appropriate
for a particular response. For purposes of clarification, EPA would |ike to note
that assi stance provided by OSHA nmay include, to the extent practicable,

revi ewi ng and proposing i nprovenents to site safety pl ans, exposure nonitoring
protocols, work practices, and hel ping with other conpliance questions. These
activities should be acconplished as a cooperative effort between the OSC and
the OSHA representati ve.

One comment er suggested that the description of th e Nati onal Response Center
in 8§ 300.175(b)(16) be del eted because rmuch of this information is covered in §
300. 125. The commenter also noted that the requirenent in 8§ 300.175(b)(16) for
notices of discharges to be nmade tel ephonically should apply to dis charges and
rel eases. EPA agrees and has del et ed subparagraph (b)(16) of § 300.175 and has
revised the relevant portion of § 300.125 to read "Notice of discharges and
rel eases nmust be made tel ephonically * * * "

Several comrenters reconmended various edi torial changes to the
responsibilities of federal agencies in § 300.175. For exanple, one conmenter
requested that the term "Radi ol ogi cal Assistance Coordinating Ofice" be
replaced with the term "Radiol ogi cal Assistance Program Regional Office" in §
300. 175(b) (5). Another commenter recomrended that &8 300.175(b)(9)(i) be revised
to add the phrase "and ot her bureaus" at the end of the description of the Fish
and Wldlife Service's responsibilities. The reason for this change is that
several bureaus of DA have expertise in determning the effects of oil and
hazar dous substances on natural resources. EPA has incorporated these and
several other editorial changes. In addition to the changes recomrended by the
conmenters, EPA has clarified the description of its own scientific expertise by
addi ng references to human health and ecol ogical risk assessnent and by
providing informati on on how to access this experti se.

Section 300.180-State and Local Participation in Response

One conment er suggested that the respo nse role of Indian tribes be included
inits own section. The comrenter reasoned that although many sections of the
NCP treat Indian tribes as states, in reality, they are trustees for natura
resources belonging to or controlled by the tribes.

Section 300.180(b) explains that Indian tribes have the opportunity to
participate as part of the response structure, as provided in the ACP. State and
Indian tribe representatives also may participate fully in all activities of the
appropriate RRT

Furthernore, 8§ 300.305 specifically defines "states" to include Indian
tribes for purposes of the NCP, unless otherw se noted. Thus, the provisions
referred to by the commenter, by definition, reflect the appropriate role of
I ndi an tri bes.

One commenter stated that the NCP should not alter the state's role and/or
title for federal or state-lead response operations. The comrenter recomrended
that 8§ 300.180(a) be revised to read: "This agency is responsible for
designating the (State On-Scene Coordi nator) SCSC/ RPM for feder al and/or state-
| ead response actions, and coordi nati ng/ conmuni cating with any other state
agenci es, as appropriate." The commenter reasoned that the NCP shoul d provide
more flexibility to honor the many ACPs that are being devel oped and to
recogni ze the i nportance of the state in response to spills of oil or hazardous
materi al s.



EPA general ly agrees with the sentiment expressed by the commenter. The
Agency has nodified the | anguage suggested by the conmenter for inclusion in §
300.180 to read as follows: "This agency is responsible for designating the |ead
state response official for federal and/or state -lead response actions * * * "
The reason for these nodifications to the commenter's |anguage is to provide the
state with nmaximumflexibility in establishing atitle for its |ead response
official, while still recognizing the inportant role states play in incident
response.

Anot her comment er recomrended that the NCP encourage states to enter into
Menmor anda of Understanding with the federal government to coo rdinate response-
rel ated procedures and resources. A though EPA recogni zes that Menoranda of
Under st andi ng between states and the federal government to coordi nate response
procedures and resources may be beneficial, these arrangenents can occur without
bei ng stipulated in the NCP and therefore the recomrended | anguage is
unnecessary.

Section 300. 185- Nongover nmental Partici pation

One conmenter stated that the NCP should require the appropriate response
role for volunteers to be mandated in ACPs. In particul ar, the comrenter
suggested that ACPs mandate that volunteers, if used, be directed by the federa
CSC and that ACPs specify training requirements for each response function that
volunteers are pernitted to perform(e.g., clerical support, beach surveillan ce,
| ogi stical support, wildlife treatnent). The comrenter al so recomended | anguage
inthe NCP [*47393] prohibiting the use of volunteers in circunmstances that
expose themto contam nants above "perm ssible exposure limts."

EPA agrees with the sentinent expressed by the comenter, in particular, the
concept of using volunteers for clerical support. However, these are
i mpl enentation i ssues that are nost appropriately addressed at the area | evel
rather than in the NCP

A different comrenter requested that the NCP | anguage pl ace fewer
restrictions on the use of volunteers. The comenter expl ai ned that use of
vol unt eers shoul d be determ ned by Federal and State OSCs and responsible
parties through the unified comand.

EPA believes that the use of volunteers should be determ ned by the OSC RPM
within the response managenent systemthat includes state governnment, |oca
governnent, and the responsible party. The relevant |anguage in 8 300.185 will
be retained in the final rule because this allows the G8C RPMt o consider
potential |egal and |ogistical issues that may restrict the use of volunteers
under certain circunstances.

Two commrenters objected to the statement in proposed § 300.185(a) that
entities required to devel op tank vessel and facility response pla ns should
comit sufficient resources to inplenent the non -Wrst Case D scharge aspects of
those plans. One of the commrenters suggested that this statenent be del eted and
the ot her commenter recommended that the term "shoul d' be replaced with "shall".

OPA section 4202(a)(6) describes the requirenent for owners and operators of
tank vessels and facilities to prepare response plans. The OPA states that these
response plans nust be sufficient to respond to a Wrst Case D scharge, to the
maxi mum extent practicable. However, facility and vessel response plans are al so
required to contain certain other provisions and information. For exanple, under
the OPA, response plans nust: (1) be consistent with the NCP and ACPs; (2)
identify a qualified individual having ful | authority to inplement renova



actions; and (3) describe the training, equipnent testing, periodic unannounced
drills, and response actions on the vessel or at the facility.

A regulation recently pronul gated by EPA at 40 CFR part 112 inplenents the
broad CPA requirements for onshore, non -transportation-related facilities that,
because of their location, "could reasonably be expected to cause substantia
harmto the environment" as a result of discharges (59 FR 34070, July 1, 1994).
Under that final rule, owners and operators of "substantial harmfacilities"
must prepare plans to respond to a Wrst Case Discharge, and to small and medi um
di scharges, as appropriate. In the preanble to the facility response plan fina
rule, EPA explained that the requirenent to plan for several different spil
sizes (not just for Wrst Case D scharges) is consistent with the inplenmentation
of COPA response planning requirenments by other agencies, including the USCG (see
58 FR 2358, February 5, 1993).

EPA believes that it adopted a reasonabl e approach in the proposed NCP
revisions by indicating that conmtnment of resources needed to inplenent the
non-wor st case di scharge provisions is discretionary, rather than mandatory,
because the facility response plan rul enmaki ng had not yet been finalized. EPA
has revised the | anguage in 8 300.185 of the NCP in today's rule to reflect the
fact that the newrequirenents for facility response plans have now been
finalized in 40 CFR part 112. The nost sign ificant change is that the term
"shoul d" has been changed to "shall", as reconmmended by one of the commenters.

Subpart C- Pl anni ng and Preparedness -Overall Coments

Three comenters recommended taking greater measures to involve the private
sector, includi ng industry, in the planning and preparedness process and the
nati onal response system especially in the devel opnment of the Regiona
Conti ngency Plans (RCPs) and ACPs. (ne of these commenters noted that existing
law and regul ations require facility and ta nk vessel owners to carry out
prepar edness and response activities, yet current proposed |anguage di scourages
private sector input and efforts into the national response system

EPA bel i eves the NCP recogni zes the inportant contribution private parties
can and do nmake in the planning and response processes. For exanple, with regard
to planning, private parties play an essential role in the devel opnent of |oca
energency response plans through their participation on Local Emergency Pl anning
Commi ttees (LEPCs). Nongovernnental participation in a response is encouraged in
§ 300.185 of the NCP. Furthernore, EPA encourages private entities to
partici pate throughout the planning process, wherever possible and appropri ate.

Wth regard to area contingency planning, the OPA specifies that Area
Commttees are to be made up of personnel fromfederal, state, and | oca
agenci es. However, EPA strongly encourages Area Committees to solicit advice,
gui dance, and expertise fromall appropriate sources, including facility own ers
and operators, cleanup contractors, and other qualified private entities. This
position is consistent with the views expressed in both the EPA and USCG Federa
Regi ster notices on area and Area Conmm ttee designations.

Two commenters believed there are instances in the proposed rul e where
inmplied responsibilities of Area Committees are not consistent with those stated
in 8§ 8 300.205 and 300.210. The comenters stated that while Subpart Cclearly
establishes a planning role for Area Cormittees, other par ts of the proposa
give thema nore expansive role, including training and eval uation of
prepar edness. The comrenters argued that these roles are outside the scope of
the I aw and not appropriate for Area Conmittees. EPA notes that response
preparedness i s an ongoi ng process, which requires that existing systens be



tested and inproved upon. The Agency, therefore, believes that the duties
granted to the Area Commttees in the NCP, such as training and eval uati on of
preparedness, are consistent with the OPA na ndate concerning the Area

Comm ttees' responsibilities for response planni ng and preparedness.

In response to a nunber of comments that, in sonme way seek clarification
regarding the various plans described in this subpart and their relat ionship to
one anot her, EPA has prepared an additional figure (Figure 4) for inclusion in
this subpart of the NCP following § 300.205

Section 300. 200 - Gener a

One conment er suggested that an obvi ous om ssion fromthis section is any
reference to the tank vessel or facility plan preparer and responsible party,
and recommended that it be added to this section and throughout the NCP. EPA
agrees that discussion of these plans in Subpart C would be hel pful and has
added new § § 300.205(f) and 300.211 in respo nse to this coment.

Section 300.205- Pl anni ng and Coordi nation Structure

One conmenter strongly urged the NCP to focus on the Area Commttee as the
sol e regi onal planning body because such organi zati ons have been functioning in
an open and cooperative man ner since the passage of the OPA. The conmenter al so
argued that planning at this level (as opposed to the regional level) is much
nmore efficient for very site-specific activities, including the identification
of environnentally sensitive areas. In [*4739 4] addition, the commenter
stated, planning at this level would nake it easier for states to participate
since they would not have to use limted travel funds to attend neetings at the
regi onal | evel

Wil e the Agency agrees that area-level planning is critical to the
effectiveness of the national response system EPA does not believe that the
area conti ngency planning structure precludes or supplants regional planning
activities. Wile sone |ocal issues, such as devel opnent of certain portions of
Fish and Wildlife and Sensitive Environments Plan (FWBEP) Annexes, are best
handl ed at the area | evel, other planning issues, such as cross -area planning
and preparedness coordination, are nore appropriate for the regional level. In
addi tion, RRTs have inportant response coordination responsibilities at the
regi onal | evel

One conmenter believed that state participation should be expressly
encouraged in the planning and coordination structure (i.e., Area Committees) of
the national response systemand that states should be described as full
partners in the planning process. That commenter al so added that the federa
government's ability to enter into Menoranda of Understanding with states shoul d
be noted in the NCP. Menoranda of Understanding are a useful nechanism for
clarifying response resources and mnim zing potential m sunderstandi ngs or
conflicts during an incident.

EPA recogni zes that states and | ocal governments are integral parts of the
area-l evel planning process and are strongly encouraged to participate in their
respective Area Commttees. The Agency believes that this concept, grounded in
the strong commtnent to state and | ocal involvenent found in the OPA is
clearly reflected in the NCP preanbl e and rul e | anguage promul gated today. In
addition, because the ACP is a product of federal, state, and l|ocal response
pl anni ng coordi nati on, the Agency believes that Menoranda of Understanding
between the federal governnment and states to acconplish this coordination are
unnecessary.



One commenter asked for a better explanation for determning who is qualified
to sit on an Area Conmittee and the process for selecting and, as necessary,
fundi ng the participation of committee nmenbers. Several commenters believed that
Area Committees should include the private secto r or seek input and advice from
private sector entities during the planning process. One commenter strongly
recommended that Regional CGtizens' Advisory Councils (RCACs), as well as
representatives of nunicipal government, LEPCs, villages, and other locall vy
el ected bodi es should be specifically listed as participants on Area Comnittees.

The OPA directs the President to appoint qualified personnel of federal
state, and | ocal agencies to the Area Conmttees. Thus, the OPA does not pernit
private menbership on Area Conmmttees. This does not mean, however, that EPA
seeks to exclude others fromparticipating in the area contingency pl anni ng
process. It is left to the discretion of the Area Cormittees to deci de how t hey
will integrate into this process response e xperts and ot her persons and groups
with interest in and/or responsibilities for the environmental integrity of the
area. Area Commttees may establish subconm ttees or workgroups as the forumfor
obt ai ni ng advi ce and gui dance from such parties.

The OPA does not specify the criteria for determining who is "qualified" to
be on Area commttees. This determnation is, therefore, left to the discretion
of the Secretary of Transportation and the EPA Adm nistrator. Interested parties
may contact the OSC for their area, or refer to the April 24, 1992, EPA/ USCG
Federal Register notice (57 FR 15198) for further information concerning Area
Comm ttees and nenbership sel ection

One comenter urged that the requirenent for preauthorization planning
contained in § 300.210(c)(4)(ii)(D be added to the Area Committees’
responsibilities under 8 300.205(a)(3) and that the requirenents applicable to
such pl ans shoul d appear in the Area Committee di scussion. The conmenter
believed it is critical that the Area Committees conduc t preauthorization
planning prior to an energency event to resolve issues of limted field data and
i naccurate or uninfornmed opinions by interested participants.

Anot her commenter stated that the proposed revisions (i.e., requiring both
Area Committees and RRTs to approve di spersant use) would |ikely discourage and
i npede deci sions on the use of dispersants and other spill mtigating chem ca
agents and devices. The commenter recommended that the Area Conmittees take the
| ead on maki ng the decision, while t he RRTs serve in an advisory role.

EPA proposed revisions to 8§ § 300.910 and 300.210 to require that Area
Commi ttees be actively involved in the preauthorization process and that, as
part of their planning activities, they devel op preauthorization plans t hat
address the desirability of using appropriate products on the Product Schedul e.
The Agency believes that the language in 8 300.210(c)(4)(ii)(D) sufficiently
addresses the Area Conmittees' responsibilities to provide for preapproval plans
as part of the FWSEP Annex to the ACP. The commenter's suggested rul e | anguage
is, therefore, unnecessary.

Wth regard to the requirenent that both the Area Committee and RRT approve
di spersant use, the Agency agrees that preauthorization of dispersants and ot her
spill mitigating chem cal agents and devices is critical to effective spill
response planni ng. However, the OPA does not grant the Area Cormittee the
responsibility to approve a di spersant use plan. Under the approval schene
presented in the NCP, the Area Commi ttee serves as an advocate for the
di spersant use plan, while the RRT decides if the plan is adequate and may
address region-w de or cross-regional issues, thereby providing a necessary
forumfor dispersant use review The Agency believes the two -step preapprova
pl an process set forth in the NCP best ensures consistent dispersant use



planning while fulfilling the mandate of the OPA. It should al so be noted that,
for spill situations that are not addressed by the preauthorization plans, the
CSC (with the concurrence of the EPA representative to the RRT and, as
appropriate, the concurrence of the RRT representatives fromthe states with
jurisdiction over the navigable waters threatened by the rel ease or discharge
and in consultation with the DOC and DO natu ral resource trustees, when
practicable) may authorize the use of dispersants, surface washing agents,
surface coll ecting agents, biorenediation agents, or mscellaneous oil spil
control agents on the oil discharge, provided that the products are listed o n
the NCP Product Schedul e.

New 8§ 300.205(f) relates to the addition of § 300.211 and, along with §
300. 211, is discussed in response to a comrent on § 300. 200.

New § 300.205(g) was added to reference the new figure that is discussed
under the earlier section "Subpart C Overall Comrents."

Section 300.210-Federal Contingency Pl ans

One comment er suggested that the NCP shoul d recogni ze devel opnents that have
occurred since the passage of the OPA and phase in or elimnate new requiremnents
at variance with those devel opnents. For exanple, the commenter stated, both
format and substantive requirements included in the proposed rule for ACPs nay
not be [*47395] consistent with what has been done to date, and conpliance
with these new requirenments cannot occu r overnight.

I mpl ement ati on of the OPA is an ongoing process involving multiple
regul ati ons being prepared over an extended period of tine. It is virtually
i mpossible to create a current and conpl ete "snapshot" of inplenentation efforts
for these NCP revisions because inplenentation efforts are a dynam ¢ process.
Cenerally, there will be a period of time following publication in the Federa
Regi ster before new requirements take effect. Such an approach gives the
regul ated community tine to cone into conplia nce and shoul d arneliorate nuch of
the comrenter's concern

Two commenters urged that the NCP require ACPs to follow the format of the
NCP and be coordinated with RCPs, indicating that close coordination and
consi stency would lead to nore effective emergenc y response. Wil e EPA agrees
that cross-plan consistency is critical for effective energency response, the
Agency has chosen not to discuss in the NCP formatting issues that go beyond the
substantive requirements nandated by the OPA, in order to retain for the Area
Committees the maximumflexibility to tailor ACPs to reflect their priorities
and | ocal conditions. It should be noted, however, that 8 300.210(c)(2) of the
NCP does refer to the inportance of integrating plans, stating, "[t]he ACP shal
provide for a well coordinated response that is integrated and conpatible, to
the greatest extent possible, with all appropriate response plans of state,
local, and non-federal entities, and especially with Title Ill |ocal energency
response plans."” Plan consistency is an inplenmentation responsibility of the OSC
for the particular area. The RRT shoul d be used as a vehicle to achieve
consistency in inplenentation, as provided in § 300.115(a)(2).

EPA and t he USCG have chosen to build upon different features of the pre-GCPA
oil spill planning and response structure in preparing ACPs for the inland and
the coastal zone, respectively. EPA has generally relied upon the RCPs to be
used for response operations, while the USCG has relied upon | ocal contingency
pl ans whi ch had been prepared for each Captain of the Port zone. Because the
RCPs al ready include sone operational elenents, the initial ACPs for the inland
zone have relied to sone extent on augnentation of the RCP with OPA provisions,



or on adaptation of RCP language into a separate ACP docunent. Nevert hel ess,
sone el ements of the RCP, such as gui dance for the devel opnment of
preaut hori zation plans, a description of RRT activation procedures, or other
regional /district -specific policies (including guidance for Area Commttees
within their RRT zone), are better suited for inclusion in the RCP. Qher

el enents of the RCP, nost notably, the response operations portions, are better
suited to be included in ACPs.

The rel ationship of the various plans prepared for emergency re sponse is
illustrated in Figure 4, "Relationship of Plans," following § 300.205 of
today's rule. In this figure, the operations portions of the RCP are best
represented by the "Federal Agencies Internal Plans" box.

One commenter stated that ACPs should m rror the national standards devel oped
out of the USCG regul atory negotiati on process (i.e., the process whereby the
federal government and the regul ated comunity formed a committee, discussed
i ssues, and devel oped a report for use in drafting a proposed r ule), because the
facility response plans and vessel response plans, which are mandated under the
CPA and nust be consistent with the ACPs, are al ready bei ng devel oped under the
national standards. EPA notes that the national standards were devel oped in
coordination with the vessel and facility response plan regul ati ons and t hese
standards are appropriate for the regul ation of vessels and facilities. However,
it would be inappropriate to include the national standards, which address the
limted universe of regulated vessels and facilities, in the NCP, which details
the broader federal response structure. The NCP nust be flexible enough to
enconpass the inplenentati on approaches not only of USCG but al so of EPA, MV,
and the Research and Special Prograns Administration of the U S Departnent of
Transportation (DOT).

Two commenters strongly urged consistency across the ACPs, noting that such
consistency is particularly inportant for pipelines or vessels that cross states
and regions and thus are subject to the requirenments of numerous ACPs al ong the
route. The commenters al so believed that the existing | anguage nerely restates
the | aw and does not provide enough information to assure such consi stency, nor
does the | anguage reflect efforts underway since the pas sage of the OPA. (ne of
the comrenters provided three recommendations: (1) the NCP should explicitly
require uniformty and consistency and provide a nmechani smfor resolving any
i nconsi stencies; (2) the NRT shoul d be responsi ble for ensuring consistency
anong the regions; and (3) procedures shoul d be devel oped by which owners and
operators of vessels and facilities subject to a nunber of ACPs may petition for
resolution of any conflicts.

EPA believes that § 300.115(a)(2), which gives the RRTs responsibility for
provi ding "guidance to Area Conmittees, as appropriate, to ensure interarea
consi stency and consi stency of individual ACPs with [the] Regional Contingency
Plan and [the] NCP," is an adequate franewor k for providing coordination and
consi stency. RRTs have been desi ghated as the bodi es responsi bl e for interagency
and intergovernmental planning and coordi nation of preparedness and response
actions at the regional level. The RRTs should review ACPs in car rying out this
responsi bility and, through their coments, encourage consistency anong
i ndividual plans. In addition, the NRT shoul d encourage consi stency anong
regions through the i ssuance of guidance.

EPA di sagrees that the NCP should require unifornity anong ACPs. Each ACP
t hroughout the country will have key comon el enents, such as the FWSEP Annexes,
that will provide a consistent basis nationwi de for identifying resources
needi ng to be protected during a response. However, because the purpose of ACPs
is to prepare for spill response at the area level, Area Committees nust retain



maxi mum flexibility to tailor ACPs to reflect their priorities and | oca
condi tions, concerns, and capabilities.

EPA and USCG have promul gated facility and vessel response plan rul emaki ngs
whi ch detail the requirenents placed on owners and operators for preparing those
pl ans. These plans are required to be consistent with relevant ACPs. Finally, it
shoul d be noted that the statutory requirenent for plan integration is met when
the Regional Administrator (EPA) or District Commander (USCG signs the ACP.

One comment er recomended that the USCG devel op gui dance to provide better
standardi zati on of requirenments for ACPs. Sonme specific areas the comenter
recomends as needing to be addressed in ACPs are detailed training requirenents
to cover all facets of the response (including training of volunteers) and a
requirenent to address the issue of site visitors and passengers on vessel s used
in a response.

EPA believes that the conmenter 's concern is better addressed as an
i mpl enentation i ssue. OSHA al ready provides training requirements for spill
[*47396] response. Area Conmttees can, if they choose, determ ne training
requi renents associated with spill response activities and address any such
requirenents in ACPs. The NCP is not an appropriate vehicle for inplenenting
t hese requirenents.

To assure a timely decision on dispersant use, one comrenter wanted to
require it "as soon as practically possible, but in no case nore than 8 hours"
(8 300.210(c)(3)(iv)). The Agency believes that incorporating into the NCP the
suggested 8-hour tineframe for decisions on di spersant use nmay unnecessarily
constrain flexibility for dispersant use at the area | evel. EPA has instead
chosen to neet the OPA section 4202(a) requirenent for the ACPs to "describe the
procedures to be followed for obtaining an expedited decision regarding the use
of dispersants" through preplanning. Individual Area Committees nay descri be
addi tional procedures for expedited disp ersant use. The commenter's concern,
therefore, is best addressed at the area | evel.

One comment er argued that response could be expedited if ACPs expressly
identified in advance those resources that will be needed in responding to
|l arge-scale spills. Specifically, the commenter stated, elenments of the
"detail ed description" referenced in 8 300.210(c)(3)(v) should be listed in the
regul atory text and include unified conmand requirenments, health/safety/
training requirenents, forward comand post sites, pub lic information resources,
and interimand final waste di sposal procedures.

Al t hough EPA agrees that ACPs shoul d provide for effective energency response
structures, the Area Committees will determine the specific details of that
structure. The commenter's suggested changes are too prescriptive and therefore
have not been incorporated into the final NCP. The Agency expects that all ACPs
will be updated over time to reflect changi ng energency response structures. It
shoul d al so be noted that nothing in the N CP precludes the devel opnent of any
response managenent system including a unified conmand structure, at the area
| evel .

One conmenter argued that the NCP should, at a mnimum contain a detailed
description of the boundaries of the ACPs, as well as their effective dates and
procedures for obtaining a copy of each ACP. The commenter suggested that ACPs
be incorporated by reference in the NCP and filed with the Federal Register.

Bot h area boundaries and ACPs are expected to change as the national response
system evol ves over time. The April 24, 1992 Federal Register notice that
designates the initial areas does include area boundaries and states that any
changes to these boundaries will be published in the Federal Register. ACPs are



avail able for public inspection through the EPA regions and USCG di stricts
These regions and districts nay be contacted by tel ephone for nore infornation
on area boundaries and ACPs. Mist ACPs are al so avail abl e through the Nationa
Technical Information Service (NTIS) for the co st of reproduction. For further
information, NTIS nmay be contacted at: 5285 Port Royal Road, Springfield, VA
22161 or by tel ephone at 703 -487- 4655.

Finally, in 8 300.210(c)(3), the word "nay" has been added to qualify the
statenent that equipnent lists ar e included in "other rel evant energency plans."
Thi s change has been nade to nore accurately reflect the content of those plans.

Fish and Wldlife and Sensitive Environnents Plan (FWSEP) Comment s

Two comment ers reconmended that NOAA devel op a conprehensiv e set of nationa
standards for Area Conmittees to use in devel opi ng the FWSEP Annexes. The Agency
bel i eves that national standards are inappropriate for meeting the intent of the
CPA. The OPA specifically requires invol vement of state and local officials in
t he devel oprment of area plans, in part to incorporate |ocal conditions,
concerns, and capabilities. National standards could restrain Area Committees
fromtailoring the FWBEPs to reflect their priorities and |l ocal conditions. As a
consequence, general guidance, rather than standards, is nmore appropriate and
useful to the Area Committees in carrying out their responsibilities.

One comment er was concer ned about the potential for duplicative nmonitoring
activities carried out under nultiple plans such as the NCP, the NRDA plan, and
the FWBEP, and want ed assurances that any nonitoring under the FWSEP is closely
coordinated with the other plans. The comrenter al so requested gui dance covering
the extent, frequency, and duration of nonitoring.

EPA notes that any response nonitoring, including that detailed in FWEP
Annexes to ACPs, will be devel oped as part of the ACP process under the
supervision of the OSC. NRDA activities are primarily focused on data collection
and i njury assessnent, not nonitoring. However, a ny nonitoring conducted as part
of the NRDA process should be coordinated with the response activities to
prevent duplication of effort and effective use of resources, as stated nore
generally in § 300.305(e) (formerly (d)). It should also be noted that t he NCP
does not address NRDA nonitoring or assessment concerns. Further guidance is
bei ng prepared by trustee agencies on an ongoi ng basis to assist the Area
Committees in identifying effective measures and procedures for nonitoring the
efficacy of renoval activities and rel ated environmental benefits. This gui dance
is focused on operational questions, not research and NRDA requirenents.

One conment er was concerned about data for the FWSEPs and suggested that Area
Comm ttees should be required to analyze an d review all existing data and not be
permtted to generate requests for duplicative information and requirenents for
new fate and effects research. The comenter also called for gui dance on
collecting, interpreting, and applying data to ensure consistency in use of data
and to avoid the kind of problens that occur when data collected for one purpose
may be inappropriately used for other purposes.

The Agency expects that FWBEP devel opnent will initially consist of
collecting existing information about natur al and human-use resources in the
area fromlocal specialists. Based upon existing informati on, FWSEP devel opnent
woul d proceed fromidentifying to prioritizing protection for sensitive
environments, and then sel ecting appropriate cleanup strategies. There is no
expectation that any research necessarily will be perforned; this process is
based upon anal yzi ng existing information



One comment er was concerned that the proposed | anguage coul d be interpreted
as allowing Area Committees to require conpanies to a cquire equi pnent for
protection, rescue, and rehabilitation of fish, wildlife, and habitat.

The intent of 8 300.210(c)(4)(ii)(F) is to ensure that the ACP will identify
what response capabilities will be needed to protect, rescue, and rehabilitate
fish and wildlife resources and habitat and include a process for obtaining and
usi ng such resources in the event of a spill. To clarify that this is a planning
function, the term"provide" in this section has been changed to "plan." Area
Comm ttees do not have t he authority to require private conpanies to acquire
speci fic response resources. The CSC, however, needs to know what resources will
be needed to protect, rescue, and rehabilitate fish and wildlife resources and
habitat in spill response and how such reso urces are to be obtained and used. He
or she may require use of such resources by the responsible party during spill
response. [*47397] This may include contracting with a federally permtted
wildlife rescue and rehabilitation organization, for exanple. Such "additiona
resources" are called for in 40 CFR part 112, G| Pollution Prevention. In
Appendi x F to part 112, for exanple, Section 1.7.1 requires non -transportation-
related facility response plans to address, as part of the identification and
description of response resources for small, nedium and worst case spills,
addi tional contracted help and access to additional response equi pnent and
experts.

Anot her comment er recomrended that ACPs cover only discharges of oil and not
rel eases of hazardous subs tances and that existing | anguage should be revised to
clarify this distinction. EPA does not, at this tinme, require ACPs to address
hazar dous substance rel eases. Therefore, the revisions recomrended by the
commenter are not necessary.

Nevert hel ess, planni ng for hazardous substance rel eases is al ready addressed
in the area contingency planning process, because individual Area Committees
wi Il consider planning for such rel eases, as appropriate. Additionally, EPA has
provided for LEPCs and SERCs to have input into the area contingency planning
process.

The LEPC s primary responsibility is to devel op an energency response plan
for potential chenical accidents. This plan nust describe: (1) Emergency
response procedures; (2) methods for determning the occurrence of a rel ease and
the probabl e affected area and popul ation; and (3) community and industry
energency response equi prment and facilities. SERCs are responsible for
supervi sing and coordinating the activities of the LEPCs and for review ng | ocal
energency response plans for chem cal accidents. Thus, the LEPCs' and SERCs
expertise in planning for response to chemcal releases (including rel eases of
hazar dous substances) allows the Area Commttees to effectively address
hazar dous substance planning i ssues, as necessary.

One comment er expressed concern about the burden on federal agency
participants in devel oping ACPs, specifically the collection of fish and
wildlife and sensitive environments information. The commenter requested
clarification and specification of tineframes and expected | evel of effort. EPA
notes that Area Commttees, not facility owners, are responsible for identifying
fish and wildlife resources and sensitive environnments for inclusion in the ACP
However, until the geographic -specific annexes of the ACPs have been conpl et ed,
the facility owners and operators remai n responsi ble for ensuring protection of
sensitive environnents in their proximty for inclusion in their facility
response plans. The guidance for deternining and planning for these
responsibilities on an interimbasis is provided in a Federal Register notice
publ i shed on March 29, 1994 (59 FR 14713) [59 FR 14714] by the Departnent of



Commerce (DOC)/NOAA. Utimately, the Area Committee deliberations and their ACPs
will provide the specific information on fish and wildlife and sensitive
environments with which the facility plans nmust be consistent. Because the

pl anni ng process should be kept as flexible as possible to allow for differences
bet ween areas, and because the area contingency planning process is iterative,
it would not be appropriate for the NCP to dictate how the Area Conmittees
should identify fish and wildlife resources and sensitive environnents.

There were a nunber of comments regardi ng sensitive areas or environnents.
Two comment ers suggested that such areas shoul d be determ ned on the basis of
ecol ogi cal risk, noting that some areas identified as "sensitive" may not be
ecologically sensitive, yet other areas which do not have a "sensitive"
designation nmay be at risk ecol ogically. The commenters wanted Area Conmittees
to consider ecol ogical value, sensitivity to oil inpact, and risk of exposure
when designating sensitive areas.

The FWBEP section in the NCP was intended to provide broad, general guidance
on fish and wildlif e and sensitive areas. Area Committees will incorporate |oca
conditions, concerns, and priorities into their designation and prioritization
of sensitive areas. Additional guidance in the formof technical docunents, such
as NOAA' s Shoreline Counterneasure s Manual for Tenperate and Tropi cal Coasta
Envi ronnents and Quidelines for Developing Digital Environmental Sensitivity
I ndexes, have been distributed to many Area Committees. Further guidance is
bei ng prepared by trustee agencies on an ongoi hg basis.

Anot her comment er recommended i ncl udi ng areas desi gnated as sensitive under
the Coastal Zone Managenment Act (CZMA) or state coastal managenent prograns. EPA
notes that CZNMA-desi gnated and/or state coastal managenent program areas are
expected to be identified by the state representatives as part of devel opnent of
the FWBEP Annex to the ACP

One comenter believed that the current definition of sensitive areas was too
vague and recomrended that Area Committees be required to identify and delineate
these areas on a map. This commenter also called for nore specific guidance on
defining "sensitive areas," giving as exanples the need for a clear explanation
of such terns as "wetland," "various state |ands," and "bi ol ogi cal resource
area."

The definition of sensitive areas, as described in the NCP and in NOAA' s
Federal Register notice (59 FR 14713, [59 FR 14714] WMarch 29, 1994), are only
broad in the sense that they are not prohibitive. The docunents that are
referenced for further informati on in that notice are cited only to the extent
that they are considered for identification of sensitive areas and are not cited
to limt response action selection, but rather to focus the deliberations on
sensitive areas. National guidance has identified k ey conponents that should be
consi dered when determ ning environments sensitive to oil inpacts which should
facilitate consistency in Area Committee approach.

However, it is inportant that the Area Cormittees determ ne what is inportant
for their area, incorporating |local factors and priorities. It is the Area
Comm ttees' responsibility to determne and rank sensitive environnents within
their jurisdiction for the purposes of protection priorities and cl eanup neasure
selection as related to spills. This may or may not include areas specifically
identified by other statutes as "sensitive" for other purposes. A though some
Area Committees are making use of maps to delineate fish and wildlife and
sensitive environnents, it is not specified by statute. This inpl enentation
issue is left up to the Area Conmi ttees.



Yet anot her commenter urged that determ nations of sensitive areas be
extrenely specific and have a clear scientific basis, and that each Area
Committee develop a single prioritization list. The Agency re states that the
gui dance offered to the Area Committees is intentionally broad to allow the
comittees to incorporate |local values and priorities (as per § 300.210(c)(4)
(ii)(A)). "Wetlands" are referenced in the EPA final rule at 40 CFR part 112 as
areas that may be "fish and wildlife and sensitive environnents." Thus, Area
Committees may identify in the ACP particular wetlands in their area as and
wildlife and sensitive environments. ldentification of sensitive areas, however,
isonly the first step; ranking areas to be protected is the second step, which
will force discussion of those areas which can be reasonably expected to be
protected in conparison to other areas of "special economc or [*47398]
envi ronment al i nportance that m ght be danaged by a d ischarge.™

One conment er provided | anguage and recommendati ons regardi ng preapproval for
speci fic counterneasures or renoval actions as provided in proposed 8§
300. 210(c)(4) (ii)(D), stating that plans should: (1) require concurrence by EPA
state(s), and natural resource trustees; (2) address specific contexts in which
t he counternmeasures should and should not be used; and (3) discuss certain
factors such as potential sources and types of oil, sensitive areas, available
product and storage | ocations, availa ble equi pnent and trai ned operators, and
means for nonitoring application and effectiveness. The commenter al so
recommended expandi ng the characterization of "sensitive areas" to include areas
of special economc or environnental inportance -not just fish and wildlife
resources or habitat.

The requirements for obtaining preapproval for use of specific dispersants
and ot her chem cal counterneasures is covered in Subpart J of the NCP. Repeating
the state and EPA role in preapproval plans in the FWBEP i s unnece ssary.
Language regarding trustee concurrence in preapproval plans for chem ca
countermeasures is included in 8 300.210(c)(4)(ii)(D to neet the intent of
section 1011 of the CPA, that there shall be consultation with "the affected
trustees * * * on the appropriate renoval action to be taken in connection with
any di scharge of oil." Trustee concurrence is nore appropriate than consultation
during the contingency planning phase, when there is sufficient time to identify
and resolve natural resource concern s. The requirenent for concurrence during
t he advance pl anning phase will ensure trustee involvenent in decisionmaking.
This, in turn, should ensure that operations during a renoval action can be
carried out quickly and effectively because concerns that m ght otherw se sl ow
the action will have been addressed in advance. Conditioning the consultation
requi renent by adding the term"appropriate,"” as requested by the comenter,
woul d not neet this |egal requirenent.

Regarding the specific factors relating to the use of countermneasures that
the comrenter requested be addressed in the FWBEP, nearly all of the recomended
| anguage al ready appears in Subpart J, 8 300.910(a); the rest is already in
other parts of Subpart C and agency gui dance. Again, it is not the intent of the
FWBEP to repeat other sections of the NCP, in this case, Subpart J, although 8§
300.210(c)(4)(ii)(D specifically references these Subpart J requirenents. The
FWBEP is a tool to focus the Area Commttee on specific issues and offers
flexible guidelines that will help protect fish and wildlife, their habitat, and
sensitive environments during di scharges and rel eases.

The clarification this conmenter al so requested regarding the
characterization of "sensitive areas" is not necessary because §
300. 210(c)(3)(i) already states that the ACP shall include these areas. Language
in the preanble to the proposed rule offered several exanples of econonic and
environmental areas that mght be included in the annex to the ACP. The Area



Committee has the information required to eval uate properly any areas consi dered
for designation in the ACP. The NCP provi des broad guidelines, so the Area
Committee has the flexibility to evaluate and identify these potential areas of

i mportance in the devel opment of the ACP. This flexibility permts the Area
Committee to create an area-specific plan that provides for "inmredi ate and
effective protection, rescue, and rehabilitation of, and the mnim zation of

risk of danage to, fish and wildlife resources and their habitat,” i n addition
to any other areas of special economc or environnental inportance which they
have identified for inclusion in the annex to the ACP.

Two ot her commenters argued that state trustees, not just federal natural
resource trustees, should be asked for concurrence on counterneasure approval.
EPA notes that the state representative to the RRT, the body which has the
responsibility for pre-approval for specific counterneasures, represents all the
interests of the state and is the conduit for state concurr ence.

One comment er suggested that proposed § 300.210(c¢)(4)(ii)(Q be anmended to
include the provision of "other related fish and wildlife permts or energency
permts to facilitate response related activities" as well as procedures
regarding "all respons e and response training-related activities that could be
construed to be a taking, or involving" the capture, transport, rehabilitation,
or release of wildlife.

EPA notes that, as witten, the referenced section covers the fish and
wildlife permts necessary for response-related activities, as identified by the
agenci es responsi bl e for overseei ng possessi on and handling of fish and
wildlife. This section calls for the ACP to "provi de gui dance on the
i mpl erent ati on of | aw enforcenent requirenents included un der current federal
and state |l aws and corresponding regulations." Pernmits other than those covered
i n subparagraph (G must be addressed on a case -by-case basis. Pernmits are
i ssued for the purpose of handling and rehabilitating wildlife threatened or
injured during a response, not to give preauthorization for the potenti al
"taking" of wildlife during response activities or response -related training.
Usual Iy, natural resource | aw enforcenment agents are on -scene or readily
accessible for requests for other permts in the event of unusual response
activities that mght require authorization.

Finally, in 8 300.210(c)(4)(ii)(F), EPA has indicated that planning for
protection, rescue, and rehabilitation of fish and wildlife resources and
habitat does not interfere with other OSC renoval operations. The reason for
adding the word "other" is to clarify that fish and wildlife planning activities
are part of the OSC s renoval operations.

Section 300.211-CPA Facility and Vessel Response Pl ans
See di scussion under § 300. 200.

Section 300.212-Area Response Drills

Seven commenters believed that the NCP shoul d acknow edge and reference the
proposed "National Preparedness for Response Exercise Program (NPREP or PREP)"
and nmake sure that NCP | anguage is consistent with the se proposed guidelines.
Two comrenters stated it was inperative that the NCP not create any additi onal
requi renents with regard to exerci ses beyond those contained i n PREP.

The Agency notes that the devel opnent of the PREP proposal creates a method
for facility owners and operators and Area Conmttees to satisfy all OPA
drill/exercise requirements. At the same tine, the language in the NCP is nerely



attenpting to reflect a new CM requirement for periodic area response drills.
EPA recogni zes that PREP repre sents a conprehensi ve approach to response
exercises and that conpliance with the PREP guidelines to conduct drills will be
consi dered adequate to nmeet the NCP requirements. However, although PREP
represents one nethod for nmeeting the drill/exercise requir enents in the OPA it
cannot replace the rel evant NCP provisions because PREP is voluntary rather than
mandat ory.

One comenter believed that the cost of area exercises should be borne by the
OSLTF. CQurrently, OSLTF funds are not available to pay for area exercises. Wen
Congress established the OPA, it authorized the various agencies with
responsibility for pollution [*47399] preparedness and response to spend funds
to support participation in the national response system Congress did not,
however, appropriate the funds to do so. For the CSLTF to be used for exercises,
Congress woul d have had to appropriate noney for this specific use. In the
absence of this appropriation, the various agencies are responsible for
providing the funds fromw thin their org ani zati ons.

Section 300.215-Title Il Local Energency Response Pl ans

Two commenters believed that this section should require consistency of Title
Il plans with the NCP, RCPs, ACPs, and state plans, indicating that it is
critical for functions to be consistent at all |evels of planning. EPA
recogni zes the inportance of coordinating |ocal emergency response plans
devel oped by LEPCs and ot her contingency planning efforts. The current NCP
requires that OSCs preparing plans coordinate with LEPCs. In addition, RRTs are
responsi bl e for providing regional consistency (8 300.115(a)(2)).

CPA has added specified requirements for facilities to prepare contingency
plans as well as for Area Committees, under the direction of an GSC, to prepare
ACPs. The coordination r equirenments pursuant to the Superfund Arendnents and
Reaut hori zation Act Title Ill and those already in the NCP are now augnented by
the need to include coordination with the many new pl ans bei ng devel oped under
CPA. RRTs are now responsibl e -through RCPs-to coordi nate area pl anning (for
exanpl e, to ensure that pipelines crossing through several areas are not subject
to disparate requirements). Finally, the NRT -through the NCP-coordi nates the
entire national response system

ACPs shoul d be coordinated with and, to the extent possible, be consistent
with LEPC plans and facility response plans under COPA. O course, LEPC plans and
ACPs shoul d recognize the role of the federal governnent during energency
response, as described in the NCP

Subpart D- Qperational Response Phases for G| Renova

Section 300.305-Phase Il -Prelimnary Assessnent and Initiation of Action

Several commenters sought clarification of the role/responsibility of the
responsi bl e party to undertake a response action in the first instance. Some
comment ers thought the | anguage in 8 300.305(c) was m sl eading when it says the
CSC may allow the responsible party to performrenoval actions. Rather, these
coment ers suggest the responsible party nust be required/ given the opportunity
to i medi atel y undertake contai nnent, control, and cl eanup. One comment er noted
that nmost responsible parties already have contingency plans in place and have
the training and experti se necessary to respond i nmedi ately and effectively. The
comenter al so suggested that the final rule should be clear that if the GSC
del egates to the responsible party the duty to respond to the discharge in



accordance with the NCP, then the responsible party, as the agent of the CSC
shoul d have the sane authority as the OSC to access the spill site to conduct
the renoval without interference fromother authorities.

As stated in the preanble to the proposed rule, the NCP had provi ded that the
CSC nust nmake reasonable efforts to have the responsi ble party take proper
response actions. The proposed revision retained as an option the possibility of
allowing the responsible party to take the |l ead whe re the OSC determ nes this
approach will result in imediate and effective response action. The reason for
this change is that under the anmended CWA, it is clear that the OSC, rather than
the responsible party, determ nes the appropriate course of action f or response.
Even with this change, however, the responsible party is not absol ved from
responsibility for taking whatever actions are necessary i mrediately upon
di scovery of a spill until such time as the OSCis notified and able to
determ ne the appropri ate course of action

As to the commenter's concerns regardi ng the scope of authority of the
responsi bl e party when undertaking a response, the OSC does not "del egate”
response authority to the responsible party. Rather, the OSC determ nes whet her
the responsible party is capable of carrying out fully effective response
measures. |If the OSC determ nes that such capability exists, he or she can
permt responsible party cleanup to occur and sinply provide surveillance over
what ever actions are initiated. The responsible party is not the "agent" of the
CSC, and EPA does not provide to the responsible party the authority granted to
the OSC to access the site for response purposes.

One coment er suggested that the NCP needs to recognize that direction of
responsi bl e party contractors will occur through the responsible party. The
comenter stated that those contractors are at financial risk if they take
direction directly fromthe OSC, and filing a claimagainst the OSLTF is not an
adequat e renedy because of delays and uncertainty in recovering those costs.

EPA notes that OPA section 4201 clearly states that the President (del egated
tothe G8C) is given the authority to "direct or nonitor all Federal, State, and
private action to renove a discharge." It is the oblig ation of the responsible
parties and their cleanup contractors to establish a contractual relationship
that provides for appropriate rights and protection for both parties, including
a cleanup scenario where the OSC directs all private party action. A so, ACPs
and facility response plans nmay address aspects of this relationship and how it
will work when the OSC directs the response; the NCP is not the appropriate
pl ace to address such rel ati ons.

Two commenters suggested that, contrary to proposed |anguage i n §
300. 305(c), the OSC |l acks authority to direct state and | ocal agency acti ons,
but rather shoul d/ must coordinate with these parties through the unified comand
system However, the | anguage to whi ch the conmenters objected, that the OGsC
"may direct or monitor all Federal, State, and private actions to renove a
di scharge" is taken directly from CM section 311(c), as amended by the CPA
Thus, EPA disagrees that the OSC does not have the authority to direct state
| ocal, or private actions.

Two comrenters stated that when there is an inmmediate threat to the public
health and safety, the local on-scene coordinator (fire chief, emergency
manager) should serve as the incident commander. This is consistent with EPA s
vi ew of how t he response nanagenment system should work. As noted in the preanble
to the proposed rule, "the individual in charge of an incident comrand systemis
the senior official responding to the incident; for the national response
system this individual is the GSC." At sone incidents there na y be a period of
time before which the GSCis in place to take charge of the response. |In such



cases, it is appropriate for the senior individual who is on site, such as the
fire chief, to take charge (tenporarily) as the incident commander. O course
the OSC always retains the authority to choose to direct any portion of the
spill response

Anot her comment er suggested that inclusion of the unified command concept
would clarify that a state is not at liberty to inpose nore stringent measures
when a federal CSCis directing the response. EPA disagrees with the comenter's
view that a state could initiate nore stringent neasures than the OSC when the
latter is directing the response. Wen directing a response, the OSCis nore
t han managi ng the response. He or she has [*47400] specific legal authority to
guide the activities of all parties responding to a discharge, and all actions
woul d have to be authorized or approved by the CSC

In addition, under OPA section 1011, in all cases it is the President
(delegated to the GSC) in consultation with governors of affected states who
det erm nes when renoval shall be considered conplete. At the same tine, however,
section 1011 states that a determination that federal renoval action is conplete
"shall not preclude addi tional renoval actions under applicable State [ aw "

Nurrer ous conmenters thought the term"direct"” needed greater explanation or
definition. It was suggested that doing so would clarify the flexibility (range
of authority) of the G8Cin directing a response and the differences between
"directing" actions in the case of substantial threats and other cleanup
scenari os. One comment er suggested that discussion of the OSC s choice to
nmoni tor a response needed expansion, specifically to indicate that states or
persons other than the responsible party could be permtted to undertake a
renoval action (provided it would be i nmedi ate and effective).

The enphasis during oil spill response is on coordination and cooperati on,
rather than on a nore rigid systemof command and control. The GSC, the
state/l ocal government representatives, and the responsible party all are
i nvol ved with varying degrees of responsibility, regardl ess of the size or
severity of the incident. The G8C in every case retains the authority to direct
the spill response, and nust direct responses to spills that pose a substanti al
threat to the public health or welfare of the United States. In nmany situations,
however, the OSC will choose to nonitor the actions of the responsible party
and/ or state/local governments and provi de support and advi ce where appropri ate.
The response managenent structure does not and cannot attenpt to prescribe a
specific item-by-itemfunctional description of where particular organi zati ons
or individuals fit within a single res ponse structure for a given response.
Devel opi ng, adopting, and inplenenting a response managenent system such as a
uni fi ed command system is the responsibility of the OSC and the Area Committee,
t hrough the ACP

One conment er suggested that the OSC shou | d expeditiously declare the
government's elective decision to direct a response, not only declare it in
t hose cases where the GSCis required to direct (as provided in proposed §
300. 305(¢)(2)). The comrenter argued that participants in a response needt o
clearly understand the nature of the federal role and that this change woul d
hel p m ni m ze confusion over who is the ultimate decisionmaker, avoid anbiguity
in planning and i npl enentati on of response strategies, and foster consistency in
deci si onmaki ng

EPA does not agree with this commenter's proposal because it could
unnecessarily constrain the flexibility of the GS8C. In those cases where OSC
direction is discretionary, there may be expectations that by not declaring
expeditiously that he or she will di rect the response, the OSC has foregone any
opportunity to ever do so. EPA believes that it would be counterproductive to



put pressures on OSCs to make decisions prematurely or to create expectations
anong other parties that a situation is not subject to ¢ hange, regardl ess of
future events.

One conment er suggested that trustees and others are increasingly involved in
t he response process, including decisionnmaking, and suggested that this
i nvol venent decreases the tineliness and effectiveness of response eff orts.
Related to this, the conmenter cites |egal concerns that often polarize
government and responsi bl e party responders during major spills, and suggests
that separating the damage assessnent phase in both time and agency woul d
pronot e cooperation and fr ee exchange of information.

Wth regard to the conmenter's concern over an increase in the nunber of
entities with actual or perceived roles in decisionnaking, the Agency notes that
section 1011 of the OPA requires consultation with affected trustees on th e
appropriate renoval action to be taken in connection wi th any discharge of oil
EPA's intention is that this consultation will take place in large part during
the area contingency planning process. In terns of information exchange anong
parties involved in a response, EPA whol eheartedly supports the notion that
there shoul d be nothing to i npede cooperation and free exchange of infornation
to expedite the response activities. Information should, to the maxi num extent
possible, flow freely between those age ncies involved in the response and those
i nvol ved in the damage assessnent. |In addition, it is inportant that the
activities of the two groups be closely coordinated, as intended by 8§ §

300. 305(e) (formerly (d)) and 300.615(c)(3)(ii). In today's final rul e, |anguage
is added to these two sections to reinforce the point that information collected
for damage assessnent which is supportive of the response phase shoul d be rmade

i mredi ately available to the OSC to support his or her decisions. This
information floww Il nost |ikely occur through the SSC who serves on the OSC s
staff as the interface with the trustees.

Two comment ers suggested that although proposed 8§ 300.305(d) (now (e))
indicates the | ead admnistrative trustee will act on behalf of all trustee s,
this is not necessarily the case nor is it acceptable to the states under al
conditions. Related to this, one commenter stated that the preanbl e | anguage
concerning the USCGs future regulations that will detail the |ead
adm nistrative trustee's author ity to access federal response resources on
behal f of all trustees is confusing. The commrenter suggested that, as witten
it is unclear whether this statement refers to funding for initiation of damage
assessnments or trustee access to CSC airplanes, vesse |s, etc. The commrenter
believed the intent was to cover the former and recomrends that |anguage be
added to the NCP to that effect. EPA believes the conmenter is correct. The
regulations in question will address trustee access to the CSLTF. It shoul d be
not ed, however, that there may be situations where the CGSC provi des non -
financial resources to trustees to carry out their NRDA and rel ated
responsibilities. The |anguage of 8§ 300.305(e) (formerly (d)) is being revised
toclarify that the "response resource s" referred to are non-nonetary resources,
i.e. personnel and equiprment. This is the only action taken by the |ead
adm ni strative trustee on behalf of all trustees that is called for in this
section of the rule. Providing a single point of contact between the trustees
involved ininitiation and the OSC should facilitate trustee access to response
equi pnrent and personnel by ensuring that all trustee needs are communicated to
the OSC in a coordi nated nanner

One commenter stated that the proposed NCP is struc tured in a way that does
not ensure integration with facility response plans. EPA believes that the
comenter's concern about integrating facility planning efforts are msdirected
towards the NCP. It is the area contingency planni ng process where preparedn ess



pl anning on the part of specific facilities within the area shoul d be accounted
for. The ACPs can then be inplemented in such a way as to take advantage of al
avai |l abl e resources. [*47401]

Section 300.310-Phase |11 -Contai nment, Counterneasures, O eanup, and D sposa

One commenter urged that the NCP expressly recogni ze OSC authority to permt
the return of oil or oily water incidental to mechanical recovery operations
back into the response area. EPA believes this practice is currently recogni zed
as a routine and necessary part of response operations under certain
circunstances. The appropriate role of such action shoul d be addressed as part
of the area contingency planning process. It would be inappropriate for the NCP
to address this in any sort of across-the-board nmanner.

The same commenter believed that the NCP should clearly identify the
requi renents that apply to waste managenent in an oil spill response. EPA
believes this issue should be left to RRT and ACP gui delines and ot her statutes
and regul ati ons. These requirenents may change over time and are not appropriate
for inclusion in the NCP. Section 300.310(c) has been expanded fromthe 1990 NCP
to provi de gui dance on how RRT and ACP gui del i nes m ght address disposal plans
for oil spill response and certain rule |anguage changes are being made in
today's final rule to clarify sone of the specific issues RRTs and Area
Commi ttees may wi sh to address.

Section 300.317-National Response Priorities

Two commenters strongly supported the adoption of the following as nationa
response priorities: (1) protect human life and safety; (2) mnimze
environmental inpacts; and (3) mninize social and econonic inpacts. Three
advantages are cited for these proposed priorities: first, area planners woul d
necessarily consider the ecol ogical, social, and econom ¢ consequences of their
recomrendations in their plans; second, these priorities would provide a
framework for the G8C to prioritize limted resources during an energency; and
finally, spill response decisionma king woul d be streaniined because many
deci sions could be made during the contingency planning process. These
comenters argued that existing priorities do not give involved parties adequate
gui dance regardi ng the protection of environnmental resources. The commenters did
not find fault with the first two priorities proposed in the NCP, but argued
that the third one (coordinated use of containment and renoval efforts) does not
hel p responders al l ocate resources when there are conflicts between aesthetic
and ecol ogi cal goals. They enphasi zed that setting priorities that put
ecologically sensitive and inportant areas first is essential. One commenter
suggest ed suppl enmenting the priorities proposed in the NCP with those normal |y
foll owed by response contractors: (1) provide for health and safety of your
workers and the public; (2) stay in conpliance with state and federa
regul ations, including mnimzing exposure to liability; and (3) protect the
environment and clean up or remedi ate spills and rel eases.

As noted in § 300.317(e), "[t]he priorities set forth in this section are
broad in nature, and should not be interpreted to preclude the consideration of
other priorities that may arise on a site -specific basis." The preanble to the
proposed revisions notes that the response priorities "are not intended to
restrict the discretion of the G8C in directing or nonitoring responses to oil
di scharges." The response priorities noted by the first two conmmenters reflect
i mportant concerns that should be considered under t he appropriate
circunstances. EPA believes it is in the area contingency planning process that
additional priorities should be established for subsequent application on a



site-specific basis. A so, EPA believes the specific priorities cited by the
| ast conmenter are actually nore appropriate for facility and vessel response
pl ans than for the NCP or even ACPs.

Two commenters argued for inclusion in the NCP of |anguage conparable to
| anguage in the International Convention for the Prevention of Pollution fro m
Ships (MARPQL) and USCG MARPCL regul ations. Specifically, the suggested | anguage
i ndicates that jettisoning oil or hazardous substances is a viable option for
ship nasters and sal vagers, if doing so may decrease the risk of loss of life or
serious injuri es, prevent the discharge of greater anmounts of oil or hazardous
subst ances, or prevent nore serious environnental consequences than the jettison
itself. Related to this, one commenter suggested that the NCP needs to be
clarified to indicate that salvagers are "persons" under the CM and not liable
for removal costs or damages that result fromcertain actions taken

EPA does not believe there is any reason that the term "person" woul d be
interpreted to exclude salvagers. It would be superfluous to include s uch
| anguage and woul d encourage requests fromothers engaged in spill response that
the regulation afford themprotection as well.

The OSC currently has authority to permt jettisoning to save the vessel or
its crewor to prevent nore serious environmenta | danage. Moreover, the
di scharge of oil or oily mxture into the navigable waters for purposes of
securing the safety of a ship or saving life at sea is already authorized under
Regul ation 11 of the MARPOL protocol, current U S. law, and USCG regulations (33
CFR part 151).

Section 300.320-Ceneral Pattern of Response

One coment er suggested that § 300.320(a)(2)(i) appears to require
notification of trustees only in the event of an actual or potential najor
di scharge, which is contrary to the requirenments of 8§ 300.305(d). EPA notes
that, although 8 300.320(a)(2)(i) does not say that the OSC needs to notify the
trustees only of najor discharges, the |anguage may be msleading. It has been
revised to reflect the commenter's concern

Several commenters expressed concern with 8 300.320(a)(3)(i), which provides
the standard that the CSC will use to determ ne whether the responsible party is
conducting renoval acti ons "properly." First, they argue that it describes a
standard that is unrealistic and overly broad; responsible parties should only
be responsi bl e for applying avail abl e resources in a manner designed to
effectively and i medi ately remove or mtigate the spill to the nmaxi num extent
practicabl e. Second, the commenters believe that a decision to use Federa
resources shoul d not cause a responsible party's efforts to be necessarily
deened "inproper." They argue that the OPA intended private and gover nment
resources to work together and the governnent may have sone resources sinply not
avail able to private parties. The commenters therefore concluded that the
provision in question creates a disincentive to the use of these (government)

r esour ces.

Section 311(c)( 1) of the revised CWA requires the President to "ensure
effective and i nmmedi ate renoval of a discharge" in accordance with the NCP. This
authority has since been delegated to the OSC. Because the OSCis required to
ensure effective and i nredi ate renoval of a discharge, he or she nust use this
test as the standard for determ ning whether the responsible party renova
action is being done properly.

In addition, the authority given by the OPAto the OSC for setting the course
of response action has repercussions for the determ nation of whether a private



party spill response is "proper." Under § 300.320(a)(3)(i) of the 1990 NCP
private party renoval efforts were deened inproper "to the extent that [*47402]
Federal efforts were necessary to mnimze further or mtigate threats to public
health and wel fare and the environnent." However, the Agency understands that
this section of the NCP may unnecessarily restrict the CSC s ability to
determ ne whether a private party response is "proper,"” given the nore flexi ble
response approach detailed in the GPA. In certain instances, the Federa
Governnent may have response resources that are not available or pronptly
avai | abl e from ot her sources -the USCG s speci al equi pnent for renoval and

sal vage operations, for exanple -that could aid in spill response. The Agency
agrees that the use of these resources should not necessarily determne that a
responsi bl e party response is "inproper." EPA has therefore nodified the

| anguage of 8 300.320(a)(3)(i). Section 300.320(a)(3)(ii) also has been
nmodified to indicate that, if the OSC suppl ements responsi bl e party resources
with governnent or other private resources, the responsible party response will
not be deened i nproper unless specifically declared so by the G8C. The CGSC may
decl are that a private party response is "inproper" if he or she determ nes that
the cleanup is not fully sufficient to effectively and i nmedi ately renove
threats to the public health and wel fare and the environnent.

One conment er suggested that the NCP (in co njunction with other regul ations,
see, for exanple, 58 FR 7425, 33 CFR 155.1020 that di scusses worst case, maxi num
nmost probabl e, and average nost probabl e di scharges) contains a multitude of
di scharge classifications with attendant consequences for each ¢ ategory that is
overly conpl ex, confusing, and unnecessary. Wth regard to the NCP, the
conmenter cites discharges classified by size (mjor, medium and mnor), by
category (worst case discharge and spills of national significance (SONS)), and
by nature of the threat (those discharges posing a "substantial" threat). The
comenter goes on to suggest that it is nmore inportant at the time of a spill to
characterize the spill by the Ievel of desired response rather than the actual
amount of oil that is in the water, and that rapidly determ ning the amount of
oil spilled may not be possible in nmany cases. The conmenter recomends del etion
of most discharge classifications that do not have a statutory basis. In
particul ar, the comrenter suggests that the major -nedium mnor distinction for
classifying spills has outlived its useful ness, and that operational demands of
the response should dictate what | evel of coordination occurs and what resources
are requested by the GsC

The Agency notes that the proposed revisions to the NCP built upon the spill
classification systemin place prior to passage of the OPA. New statutory
requi renents, as well as SONS were added. EPA believes each of the different
elenents of this revised systemare inportant to different parties and for
di fferent purposes. Taken as a whole, the revised system provides a conbi nation
of approaches to devel oping the appropriate spill response. It retains
approaches that are known and understood in the response comunity, permts
exi sting tracking and re cordkeepi ng nechanisns to renmain in effect, and
effectively inplenents new CPA nmandates. In large part, this system supports
pl anni ng and ot her non-response activities. The classification systemitself
does not pre-deternmine the full range of actions that could be taken in response
to a spill. No further revisions are being made at this time.

One commenter stated that the OSC should be required to designate the
response area as soon as possible after an oil spill event to clearly define the
limts of the response area because the vessel response plan requirenents state
that the G8C will designate as the response area that area in which spil
response activities are occurring. EPA believes that inplenmentation of this
conmenter's recomendati on woul d unnecessa rily constrain deci sionmaki ng by the



CSC during the full course of an incident. As conditions change, the response
area nmay change. In addition, the commenter's concerns presunably revol ve around
i mpl enentati on of vessel and facility response plans and car rying out activities
in "the response area" versus outside the area. This issue should be discussed
with the OSC on a case-by-case basis and is not appropriate for inclusion in the
NCP.

One commenter stated that 8§ 300.320, which suggests that notification of

states is a function of the size of a spill, is inconsistent with § 300.300(d)
whi ch requires that the OSC ensure that the appropriate agency of a state
affected by a spill be notified. EPA has revised this section to make it clearly

consistent with § 300.300(d).

Section 300.322-Response to Substantial Threats to Public Health or Wl fare of
the United States

In order to clarify the latitude given to O8Cs to determi ne which spills pose
"substantial threats," several commenters reconmended that the sen tence found in
the preanble, "nost discharges are not expected to be identified by the OSCs as
substantial threats to public health or welfare of the United States," be added
to the rule I anguage of this section. EPA believes that the | anguage provi ded on
substantial threat discharges in the preanble to the proposed rule represents
adequat e gui dance concerning the likely frequency of such di scharges. The Agency
does not believe that it would be appropriate to linit, through a change in the
rul e language, the discretionary authority of the OSC to determ ne whet her a
di scharge woul d result in a substantial threat to the public health or welfare
of the United States.

Section 300.323-Spills of National Significance

One comment er suggested that the intent of the preanble (that SONS will be
extrenely infrequent), should be added to the rule | anguage. EPA believes that
the | anguage provided on SONS in the preanble to the proposed rul e represents
adequat e gui dance concerning the frequency of such spills. The Agency does not
believe that it would be appropriate to limt, through a change in the rule
| anguage, the discretionary authority of the Adm nistrator of EPA and the
Commandant of the USCG to determ ne whether a discharge would result in a SONS.

One commenter stated that the SONS classification is not needed at all
arguing that a properly inplenented incident command systemis able to provide
response to any size spill. The comrenter was concerned that the designation of
spills as SONS may be influenced by the ne dia or politics.

EPA believes that, during certain response situations involving spills of
extrene severity or size that have the potential to greatly affect the public
health or welfare of the United States, extraordi nary coordi nation of federal
state, | ocal, and responsible party resources nay be required for containment
and cl eanup. In situations such as these, coordinating resources at the nationa
I evel and nmanaging rel ati ons anong vari ous government officials and the public
requires significant tinme and effort. This may divert attention away fromthe
actions necessary to respond to the spill itself, which, in the case of a SONS,
woul d likely be conplicated. Furthernore, while OSCs are thoroughly famliar
with their regions or districts, they may be | e ss know edgeabl e about areas
outside their regions or districts. The GSCin [*47403] charge of responding
to a spill that affects several regions, districts, or countries may benefit
from communi cati on assistance to identify and coordinate resources, eva luate
site-specific conditions, and assess threats to the environnent.



For these reasons, EPA devel oped a "strategi ¢ managenent" framework designed
to assist the GSCin dealing with resource admi nistration, government
coordination, public relations, and co nmunication for SONS, codified in §
300.323. As an inportant part of the national response system the SONS response
strategi es ensure that the government will be able to respond to spills of any
size or severity. The designation of a SONS will, therefore , depend on the
presence of exigent circunstances.

Wth regard to § 300.323(b), two commrenters requested clarification to
i ndicate that the person naned to assist the OSCis not limted to the fewroles
specified and that this individual's duties will be directed by (and not
supersede the authority of) the OSC. One commenter al so suggested that the
coordination at the national |evel discussed in this section would best be
accompl i shed through the incident command system which will serve to maintain
the integrity of the local conmand structure as the incident escal ates.

EPA reiterates that the "assistance" provided by a designated senior EPA
official in support of the CGSC within the SONS response framework is intended to
relieve the OSC of certain comunication and coordinati on burdens associ ated
with directing response efforts. If a spill is designated as a SONS, issues of
comuni cati on and coordi nati on quickly take on inportance at the national |evel
However, this designated senior agency official is not subordinate to the GSC
This official will sinmply fill the role of the CSC for specific, linted
activities related to comuni cati ons and coordi nation, as detailed in §

300. 323(b). EPA believes this approach reflects historical practices.

Section 300. 324- Response to Wrst Case D scharges

Several comrenters strongly suggested that this section needs to recognize
there can be nmany "worst case" discharges fromsnall facilities or vessels where
i mpl enentation of the requirenents of this provision would not be justified or
ot herwi se appropriate. Two conmenters suggested that paragraph (a) al so include
a requi rement that the discharge pose a substantial threat to public health or
wel fare of the United States before the nmeasures for responding to a worst case
di scharge woul d be triggered. They believe this would provide the OSC with
additional latitude to activate only those neasures nost appropriate to the
circunstances. Alternatively, one comenter suggested that full inplenentation
of the ACP worst case provisi ons would not be necessary for all worst case
spills; another suggest deleting the requirenent to notify and use the NSFCC

EPA notes that CWA section 311(d), as anended by the OPA, requires the NCP to
i nclude "procedures and standards for renoving a worst case discharge of oil and
for mtigating or preventing a substantial threat of such a discharge.” CM
section 311(j), as anended by the OPA requires Area Committees to prepare an
ACP for their area that, when inplenented in conjunction with the NCP, will be
adequate to renmove a worst case discharge and to mtigate or prevent a
substantial threat of such a discharge. CM section 311(j) also requires that
the National Response Unit (i.e., the NSFCC) shall coordinate use of private and
public personnel and equipnent to renove a worst case discharge, and to mitigate
or prevent a substantial threat of such a discharge. Once the OSC has deternined
that an oil spill is a "worst case discharge" the OPA nmandate concerni ng such
di scharges nust be followed. Because § § 300.324(a)(1l) and (3) and 300. 324(Db)
reflect the requirement of the OPA worst case discharge -rel ated provisions, they
must be included in the NCP

However, EPA recogni zes that proposed 8§ 300.324 has created sone confusion
regarding the inplenentation of the worst case discharge provisions of the ACP
These provisions are activated only when the OSC has deternined that a di scharge



is a worst case discharge, as specified in the ACP. Ol spills that neet the
definition of worst case discharge specified in vessel and facility response

pl ans, but not the ACP, would not require activation of the worst case discharge
provisions of the ACP. In addition, the GSCis required to notify the NSFCC only
of ACP-defined worst case discharges. The rule language in § 30 0.324 of the NCP
has been revised to reflect these clarifications.

Two comment ers suggested del eti on of paragraph (a)(2); they asserted that the
CSC shoul d not have to require the responsible party to inplenent their response
pl an, because it would be autonmatically initiated by the responsible party
without direction fromthe OSC. EPA agrees that the responsible party is
required to automatically initiate its response plan without direction fromthe
CSC. However, EPA is restating this requirenent in 8§ 300. 324(a)(2) for
clarification purposes.

Section 300. 335 - Fundi ng

One conmenter noted that the preanble to the proposed rule states that the
provisions of 8§ 300.320(b)(3)(iii) are addressed in § 300.335. However, the
commenter noted that former 8 300.320(b)(3)(iii) addresses the actions an CSC
istotake if there is a minor discharge and that provision is not addressed in
the proposed § 300.335, which deals with OSLTF fundi ng. The Agency recogni zes
that the conmenter is correct; the reference to § 300.335 in the preanble to
the proposed rul e was erroneous. The correct reference is § 300.305.

One conmenter noted that section 1004 of the OPA provides limtations to
liability for discharges of oil and stated that although &8 300.335 of the
proposed NCP addresses funding of removal actions, it does not reference the
liability limtations described in the OPA. The comrenter reconmmended that a
reference to these liability limtations be included in the revised NCP. EPA
does not consider the details of COPA liability limtations to be relevant to the
fundi ng discussion in 8§ 300.335. The purpose of § 300.335 is to discuss
various scenarios for federal funding of oil spill response activities.
Therefore, the reconmended change is inappropriate.

One conmmenter stated that the preanble notes that the NCP provides that
"funding of a response to a discharge froma federally owned, operated, or
supervi sed vessel is the responsibility of the owning, operating, or supervising
agency." The commenter believed it wo uld be hel pful to define or explain
"supervised," or add a reference to where such explanati on may be found. The
comenter al so noted that the NCP incorporates the OPA definition of
"responsi bl e party,"” which excludes federal agencies, states, nmunicipaliti es,
conmi ssions, or political subdivisions of a state "that as the owner transfers
possession and right to use the property to another person by | ease, assignnent,
or permt." The conmenter suggested that if "supervised" refers to facilities
excluded in the OPA definition, it should be deleted fromthe NCP

The commenter points out an apparent contradiction between 8 § 300.5 and
300. 335(€e), wherein an owner appears to be liable for funding, but may not be a
"responsi bl e party" under some circunstances. To harnonize these two [*47404]
provisions, EPAis revising 8§ 300.335(e) by adding to the end thereof "if it is
a responsible party." Thus, an owner will be liable if that owner also falls
within the definition of "responsible party." This revision clarifi es that if a
vessel or facility is "supervised" by an agency that is excluded fromthe
definition of responsible party, the vessel or facility would not be liable for
f undi ng.



In addition, EPA has del eted subparagraph (f)(1) which contained an
i naccurate statenent that EPA may provide funds to begin tinely discharge
renmoval actions. In fact, EPA has no funding to initiate oil renoval

Subpart E-Hazardous Substance Response

Section 300.410-Renoval Site Eval uation

One commenter noted that proposed § 300.41 0(e)(1) states that "as part of
the eval uation under this section, the OSC shall determ ne whether a rel ease
governed by COWA section 311(c)(2) has occurred." The conmmenter suggested that
this provision be revised to read "CM section 311(c)(1), as anmended by CPA
section 4201(a)." EPA agrees and has nade this change in the final rule.

Section 300.415-Renoval Action

One commenter stated that the citation to CM section 311(c)(1)(A) in §
300.415(c) (1) is incorrect and shoul d be changed to CM section 311(c)( 1), as
amended by OPA section 4201(a). EPA agrees and has made this change in the fina
rule.

Subpart G- Trustees for Natural Resources

Section 300. 600- Desi gnati on of Federal Trustees

Two commenters asked that the reference in the proposed rule preanble t o the
trustees' responsibilities for "mtigation and assessnent of damage" be changed
to read "mtigation of injuries and assessnment of danage."” One of these
comenters argued that the suggested text woul d be nore accurate because
"damages" is a termof art that refers to the nonetary value of injury or |ost
use. Two commenters al so argued that the word "prepl anni ng" shoul d be renoved
fromthat sane discussion that reads "preplanning and coordi nation for both
response and danage assessnent activities are sp ecifically required * * *"
because there is no statutory requirement for preplanning for danage assessnent
activities.

EPA agrees that the cited | anguage is not conpletely accurate and suggests
the following as a better statement of trustee responsibilitie s: Each trustee
has responsibilities for protection of resources; assessnent of damage; and
restoration, rehabilitation, replacenment, or acquisition of resources equival ent
to those affected. In these roles, trustees provide advice to the OSC on
envi ronmental issues, including appropriate renoval counterneasures, that shoul d
be considered in the ACP, provide timely recomendati ons to the GSC during an
incident for the application of various renmoval counterneasures; may initiate a
prelimnary survey of the area affected by a discharge to determine if trust
resources are, or potentially nmay be, affected; and carry out a damage
assessment of the area in order to recover nonies to restore, rehabilitate,
replace, or acquire equivalent natural resources. Preplanni ng and coordi nation
for damage assessnent activities are strongly encouraged at the regional and
area levels, both during the area and regional plan preparati on and during
speci fic incidents when coordination nust be with the predesignated OSC

One conment er, noting the phrase "managed or controlled" in § 300.600(a),
suggested that the word "protection” in the second sentence of § 300.600(b)(1)
shoul d be changed to "control." EPA agrees and has nmade the change in today's
final rule.



The sanme conmenter clainmed the use of "nost" to nodify "anadromous fish" in §
300. 600(b) (1) is msleading and i naccurate. EPA agrees and has made this change
as well as a conforning change in 8 300.600(b)(2) to delete "certain" before
"anadronous fish" in the second sentence to nore accurately reflect the
trust eeshi p of anadronous fi sh.

In addition to these changes nmade in response to public conmments, § 300.600
has been further revised to clarify that trusteeship extends to the ecosystens
supporting specific natural resources , and that habitat is included as part of
the ecosystem This was recogni zed to a degree by the current |anguage of §
300. 600(b) (1), referring to particular "exanples" of ecosystens and habitats.
The revised | anguage clarifies that the supporting ecosyste m concept applies
general ly, and was not intended to refer solely to the specific exanple of
marine fishery resources. In addition, the revised | anguage reflects that
trusteeship over natural resources al so extends over migratory species and their
supporti ng ecosystens throughout their range within the sovereign jurisdiction
of the United States, states, or tribes.

Section 300.605-State Trustees

One commenter requested that the word "may" in the provision reading "The EPA
Adm ni strator or USCG Conmandant or their designee may appoint the state | ead
trustee as a menber of the Area Conmittee," be replaced by the word "shall." The
comenter stated that this change would clarify that the | ead trustee designated
by the governors shall automatically be appointed to the Area Conmittee.

Menber ship on the Area Conmittee is an issue within the discretion of EPA and
the USCG EPA and USCG wish to retain this discretion and not commit to a
menber shi p decision, in advance, in all cases. The Agency expects, however, that
t he decision regarding menbership of the state lead trustee will be nade by EPA
or the USCGin consultation with state representatives on the Area Committee.

For consistency with revised 8§ 300.600, the phrase "including their
supporting ecosystens" has be en added to nmodify the term"natural resources."

Section 300.610-1ndian Tri bes

One comment er asked for an expl anation of the conditional |anguage regarding
"trust restrictions on ali enation" of natural resources. The commenter al so
asked EPA to clarify whether Indian tribes are voting nenbers of the RRT. In
addi tion, the comrenter asked whether Indian tribes are considered
"participating agencies" under 8§ 300.155 to deternmine if Indi an tribes mnust
clear their public statements through the federal OG8C s news office

Wth regard to the | anguage regarding "trust restrictions," this termrefers
to and owned by an individual |ndian, which has a restricted title. That is,
the | and cannot be sold wi thout the permssion of the governnment, generally the
DA .

Regarding the commenter's other questions about Indian tribes, § 300.305
specifically defines "states" to include Indian tribes for purposes of the NCP
unl ess ot herwi se noted. Section 30 0.180(b) explains that Indian tribes have the
opportunity to participate as part of the response structure, as provided in the
ACP. Indian tribe representatives also may participate fully in all activities
of the appropriate RRT.

For consistency with revised 8 300.600, the phrase "including their
supporting ecosystens" has been added to nodify the term"natural resources.”
[ *47405]



Section 300.615-Responsi bilities of Trustees

Several comrents concerned the procedures governi ng NRDAs. One conmenter
argued that response managenent/directi on and danmage assessnent shoul d be
consi dered separate functions, perforned by separate agenci es, because of
potential conflicts of interest within agencies and anong individuals in those
agenci es. The commenter suggested reinforcing this division by separating, in
time, spill response fromNRDA activities, just as remedi ation and restoration
activities are separated fromrenoval action under CERCLA. The conmenter al so
stated that agencies or individuals responsible for da nage assessnments shoul d
not be able to benefit from danage awards, either through a nonetary or job
security incentive. The comenter argued that such benefits were incurred by
certain agenci es during the Exxon Val dez spill. The commenter suggested that th e
i ncentive for such benefits should be renoved by clearly defining the m ssion of
gover nment agenci es responding to spills (i.e., to ninimze the ecol ogica
i mpact of the spill) and by ensuring that agencies with responsibilities for
spill response share information and cooperate fully with all parties respondi ng
to aspill. Finally, the commenter argued that noni es desi gnated for
i mpl enenting the restoration plan should not be used for purposes unrelated to
restoration, such as funding a research institut e or purchasing |and.

Spill response and danage assessnents are separate functions, perfornmed by
separate agencies. At the federal level, only the USCG and EPA are tasked with
response managenent and direction, while only the natural resource agencies
(DA, DO NOAA, U S. Departnent of Agriculture, Department of Energy, and
Departrment of Defense) are responsible for NRDAs. Natural resource trustees also
assist the OSC in determning response priorities and strategies. This role was
reinforced in OPA section 1011, which requires the President to consult with the
trustees on renoval actions. The trustees advise the OS8C, who retains fina
deci si onmaki ng authority on response actions. Both the trustees and the OSC
agenci es have the sane basic mssion -protection of the environment. By advising
the OSC on response, trustees may be able to avoid or reduce the level of injury
to natural resources froma spill

Entirely separating these activities in tinme is not possible. The preanble to
the DOC proposed rule on NRDAs (59 FR 1062, January 7, 1994) explains that the
first phase of NRDA activities, called preassessnment activities, is likely to be
conduct ed simultaneously with the OSC -coordi nated response activities. Sone
i nformati on needed for NRDA is epheneral and/or pe rishable and nust be gathered
qui ckly, before it disappears. Al so, conducting these activities simultaneously
is generally nore cost -effective than conducting them separately. Both
activities may involve gathering the same or simlar information. If, for
exanpl e, an OSC or responsible party is collecting sanples, those sanples may be
shared with the trustee(s), if all parties agree. Trustees may need to coll ect
sone data thensel ves to acconplish their NRDA responsibilities.

Information should, to the maxi mu mextent possible, flow freely between those
agenci es involved in the response and those involved in the danmage assessnent.
In addition, it is inportant that the activities of the two groups be closely
coordinated, as is the intent of § 300.615(c)(3)(ii). However, EPA has added
| anguage to this section to reinforce that information supportive of the
response phase, although collected for damage assessnent, should be nmade
avai l abl e imredi ately to the GSC to support his or her decisions. This
information floww Il nost likely be through the SSC who, as part of the O8C s
staff, serves as the interface with the lead administrative trustee for the GSC



Wth regard to the use of damage awards, for spills occurring after August
1990, the use of suns recovered as a result of a damage assessment conduct ed
under the NOAA NRDA rule is governed by section 1006(f) of OPA and incl udes NRDA
and devel opnment and inpl enentation of a restoration plan. Such noni es cannot be
used for ongoing funding of base programcosts or for activities other than
assessment and "the restoration, rehabilitation, replacenment, or acquisition of
the equival ent, of natural resources." The budgets of natural resource trustee
agenci es do not include funding fromnatural resource danmage settlenents or
awards as part of their program operations.

The sanme conmenter said that trustee agencies should define their NRDA data

needs in advance of a spill so that data required by the trustees could be
collected during the spill response without directly involvi ng the trustees. The
conment er al so argued that information gathered about a spill should be shared

anong t he government agencies, responsible party, and contractors, so that
response efforts may be | aunched, coordinated, and nmade nore effective based on
that infornmation

This point is addressed in the proposed NRDA rule (59 FR 1062, January 7,
1994). The NCP is not the appropriate rule to address this issue. The proposed
NRDA rul e strongly encourages federal, state, tribal, and foreign trustees to
devel op prespill plans at the local area or regional |evel. Suggested prespil
activities include identifying sources of information for background dat a,
desi gni ng a general approach and protocols for data collection and anal ysis, and
establishing a centralized data rmanagenent system for NRDA data. The proposed
rul e al so encourages information gathering in the nmost effective and efficient
way possi bl e. Ceneral information needs can be worked out in advance, but each
spill is different and thus has specific informat ion needs.

Anot her commenter noted that the proposed NCP does not nake clear the role of
the responsible party in assessing natural resource danmages and does not
describe the duties of the trustees with respect to the responsible party. The
comenter suggested that the final rule explicitly authorize trustees, under
certain circunstances, to delegate the authority to conduct the NRDA to the
responsi bl e party. Under such circunstances the natural resource trustee would
retain final decisionnmaking and approva | authority. The comrenter noted that
whil e the proposed revisions to the NCP provide that natural resource trustees
may follow the procedures outlined in the DA regul ati ons governi ng NRDAs, which
support this approach, the NCP should explicitly authorize the trustees to
del egate the authority to carry out the assessnent to the responsible party.

The role of the responsible party in NRDA for oil spills is addressed in the
proposed NRDA rule. The NCP covers spill preparedness and response, not danage
assessnent and these comments are, therefore, beyond the scope of this
rul emaki ng. However, it should be noted that the NCP does not inpose any of its
own restrictions on the relationship between the trustees and the responsible
parti es.

One commenter stated that the NCP does not include requirenments concerning
the coordination of damage assessnment or restoration activities, presentation of
clains, or settlenment negotiations between the state representative and the OSC
or RRT. The commenter argued that the lack o f such requirenents does not support
the OPA section 1006 provision which states that liability for natural resource
damages "shall be (1) to the United States [*47406] Governnent * * * (2) to
any State * * *." The commenter further argued that without a single |ead
trustee for the state to prepare and pursue its natural resource danmage clai m
settl enent negotiati ons woul d be cunbersone and several agencies within the
state may duplicate the damage assessnent process. To avoid these difficulties,



the commenter suggested that § 300.615 be anended by addi ng a new subpar agraph
(c)(iv) which would read, "Liability for natural resource damage shall be to the
United States governnment, any State, any Indian tribe, and to the governnent of
a foreign country and clains asserting such liability shall be presented and
filed by the United States governnent, any State, and Indian tribe, or the
government of a foreign country.”

The commrenter has primarily rai sed NRDA i ssues, which are being addressed by
the proposed NRDA rule. The NCP covers spill preparedness and response, not
danmage assessnent, and these issues are, therefore, beyond the scope of this
r ul emaki ng

However, EPA would like to clarify the roles of the state during the response
phase. The state may serve in three roles: (1) as a natural resource trustee
perform ng damage assessment during response operations; (2) as a hatura
resource manager for spill response activities (such as wildlife rehabilitation)
undert aken under the OSC s response structure; and (3 ) as a responder as part of
t he response nanagement structure. The designation of a single |lead state
trustee for danage assessnent is outside the scope of these NCP revisions since
this rule does not address NRDA issues. A lead adninistrative trustee is
designated on an incident -by-incident basis to serve as the interface with the
OSC on danage assessment activities and to coordi hate natural resource trustee
activities, state, federal, and tribal. This nmay be a state trustee. For spil
response, the state participates as part of the response nmanagenent structure,
along with a representative of the responsible party and the GOSC

Concerns expressed by the commenter regarding the potential for multiple
entities within a state asserting control over the sane re sources, double
recovery, and other potential conflicts within the state in inplementing its
danmage assessnent responsibilities are nost appropriately addressed in the
ongoi ng NRDA rul emaki ng

One conment er suggested the reference to the GPAin 8 300.615( ¢)(2)(i)
shoul d be to section 1006(c) rather than 1006(e). EPA agrees and has nade this
change.

Finally, one commenter suggested corrections in the | anguage to §
300.615(¢c)(3)(i) and (iii) to elimnate the reference to a | ead adm nistrative
trustee role i n the former and to conformto a USCG proposed rule relating to
access to the OSLTF in the latter. EPA agrees and has nmade these changes

Subpart H-Participation by her Persons

Section 300.700-Activities by Qher Persons

Two commrents were received on t his subpart. One commenter suggested the NCP
shoul d address procedures for response resources to switch fromprivate to
government fundi ng, and how governnment fundi ng may suppl ement private resources.

Federal procurenent | aws address the requirenents for contracting for goods
and services, even under the conditions described by the coomenter. The OSC has
contracting services available as part of the federal response organization and
no further discussion of this issue is ne cessary in the NCP. The COSC has full
access to funding to suppl enent private response resources, however, the federa
procurenent |laws rust still be followed if federal funding is to be used. These
requi renents are adequately addressed in the federal procu renent regul ati ons and
directives and no further discussion of funding details in the NCP is consi dered
necessary.



The ot her commenter recomended that any contractor responding to a spill at
the request of an OSC be guaranteed paynent out of the OSLTF, an d further, if a
spiller defaults on payment to a cl eanup contractor it hired, the contractor
shoul d be guaranteed paynent out of the OSLTF.

Contractors responding to a spill at the request of the OSC do so under the
provisions of federal |aws that address the procurenent of goods and services.
Anyone can submt a claimfor unconpensated renoval costs; however, no one can
guarantee full payment fromthe CSLTF. Wiile a contractor coul d expect
reasonabl e rei nbursenment for unconpensated costs, no assurances can be provided
that the full benefits of a contract negotiated between two private entities
woul d be fully reinbursable. No change to the NCP is necessary or appropriate

Subpart J-Use of Dispersants and Qther Chemicals

Section 300. 900 - Gener a

One conmenter recomended that EPA defer promul gating revisions to Subpart J
until the results of a nunber of studies that are being conducted on alternative
response techni ques to nechani cal recovery, including dispersants and in -situ
burni ng, can be eval uat ed.

In enacting the OPA, Congress required the President (delegated to EPA) to
revise the NCP to reflect the new provisions and authorities of the statute. In
promul gati ng the proposed and final revisions to Subpart J of the NCP, EPA has
attenpted to take into account all readily available informati on and studies
concerning oil spill response measures, including alternative response measures.
EPA believes that it must prormulgate the final NCP at this time in order to
avoid any further delays in codifying the provisi ons and authorities established
by the OPA. If new information or studies becone avail able that inpact the
Agency's regul ation of oil spill response neasures under Subpart J, EPA will
reviewthis informati on and nmake regul atory changes if and as appropriat e.

Three comenters stated that proposed Subpart J fails to present a bal anced
approach to oil spill response techniques, placing an undue enphasis on chenica
countermeasures and failing to adequately address mechani cal recovery
strategi es. One comenter noted that Subpart J's enphasis on chemi cal
countermeasures is inconsistent with the OPA and contrary to current USCG
regul ations, which provide that nmechani cal containment and recovery is the
response of first choice

EPA does not agree with the commenter s that Subpart J fails to present a

bal anced approach to oil spill response techni ques. Subpart J does not state or
i mply that chem cal counterneasures are preferred over nechani cal recovery
devi ces. EPA believes that the circunstances surrounding oil spil |s and the

factors influencing the choice of a response nethod or methods are many, and the
NCP does not and should not indicate a preference for one response nethod over
another. O8Cs, RRTs, and Area Comm ttees nust be afforded flexibility in

aut hori zing or preauthorizing the use of a specific response method to protect
the public health and wel fare and the environment.

EPA does recogni ze, however, that Subpart J focuses on the regul ation of
chenical and biorenediation spill nmitigating devices and substanc es. As stated
in the preanble to the proposed NCP, EPA believes that Congress' primary intent
in regulating products under the NCP Product Schedule is to protect the
envi ronment from possi bl e del eterious effects caused by the [*47407]
application or use of these products. In looking at the long - and short -term
effects on the environnment of all spill nitigating devices and substances, EPA



has concl uded that chem cal and bi orenedi ati on count er neasures pose the greatest
threat for causing deleterious effects on the environnent. As a result, the
Agency is focusing its regulatory efforts on these substances and is listing
themon the Product Schedule, and is not |isting mechanical recovery devices.

EPA is also not regulating the use of mechanical recovery devic es under
Subpart J because USCG has traditionally overseen the regul ati on of these
devi ces. USCG and the American Society for Testing and Materials (ASTM are
currently working together to devel op equi pnent standards for nechanica
recovery devices. The MMS al so has been attenpting to devel op equi prent
standards and facilitate research and devel opnent on nechani cal devi ces. EPA
believes it would be unnecessarily duplicative for it to focus its efforts in
these areas at the sanme tine other federal agencies a re addressing these issues.

EPA woul d li ke to enphasize that it is not discouragi ng the use of mechani ca
recovery devices to respond to oil spills by not regulating these devi ces under
Subpart J or listing themon the Product Schedule. The listing of a pr oduct on
the Product Schedul e does not mean that EPA approves, authorizes, or encourages
the use of that product on an oil spill; rather, the listing of a product neans
only that data have been subnmitted to EPA as required by Subpart J of the NCP
The fact that nmechanical devices will not be listed on the Product Schedul e does
not mean that these devices cannot be used by OSCs in response to di scharges of
oil or included in preauthorization plans by Area Conmttees and RRTs. On the
contrary, the fact that t hese devices are not listed on the Product Schedul e
means that OSCs can use mechani cal recovery devices w thout being subject to the
provisions in 8 300.910 governing the authorization of use of products listed
on the Product Schedul e.

Three comenters di sagreed with EPA's interpretation of the phrase "other
spill mtigating devices and substances," stating that this phrase should be
interpreted to include nechani cal recovery devi ces such as punps, boons, or
skimrers. One commenter stated that the legislat ive history of the OPA as
detailed in the Conference Report for the OPA, denonstrates that Congress
intended this phrase to be interpreted broadly and to include nechani cal,
surveill ance, and chem cal and bi ol ogi cal response techni ques.

As di scussed above and in the preanble to the proposed NCP, EPA believes that
Congress' primary intent in regulating products under the Product Schedule is to
protect the environment from possible deleterious effects caused by the
application or use of these products. EPAi s not interpreting the phrase "other
spill mtigating devices and substances" to include nechani cal recovery devices,
and is not regul ating these devices under Subpart J, because the Agency does not
believe that the use of these devices to respond to oil s pills presents a
significant environnental danger. EPA has reviewed the Conference Report for the
OPA [Conf. Rep. 101-653, 101lst Cong. 2nd Sess. (1990)] and believes that it does
not clearly indicate whether the term"other spill mtigating devices and
subst ances" was intended to include nechani cal recovery devices for the purposes
of the NCP Product Schedul e. There is certainly no indication in the Conference
Report that the inclusion of mechanical recovery devices on the Product Schedul e
be mandatory. EPA believes that its interpretation is reasonable.

Section 300.910- Aut hori zati on of Use

One comment er expressed opposition to the mandatory requirement in new §
300.910(a) that RRTs and Area Commi ttees address the preauthorization of
chenical and bi orenedi ation product use. The conmenter argued that EPA has not
denonstrated that the current systemis ineffective or untinmely and that this



mandatory requirement will take tinme away fromthe eval uati on of mechani cal and
ot her response techni ques.

As discussed i n the preanble to the proposed NCP, the preauthorization option
under existing § 300.910(e) has been used infrequently in the past. A though
sone RRTs have devel oped preauthorization plans for the use of products in
response to oil spills, the overall ele ction to make use of this option has been
| ess conprehensive than EPA envi si oned when the provision was devel oped
Consequent |y, EPA proposed to nake, and is today making, the existing
preaut hori zation opti on mandatory. EPA believes that a nore conprehensi ve use of
preaut hori zation by the RRTs and Area Committees will create a nore effective
and tinely oil spill response system because nany deci si ons on product use wl|
be made prior to the occurrence of oil spills. The Agency does not agree with
the comrenter that the nandatory preauthorization provision will de -enphasize or
take time away fromthe consideration of the use of nechani cal and ot her
response techni ques. RRTs and Area Committees shoul d address the use of
mechani cal and ot her response techniques , as well as spill mtigating devices
and substances regul ated under Subpart J, in their preauthorization plans. Al so,
EPA woul d like to stress that preauthorization decisions may result in not
preaut hori zing the use of a specific chem cal counterneasure; for exanple, areas
may be designated in which the use of certain dispersants or other spil
mtigating devices and substances is prohibited.

Anot her comment er suggested that preauthorization plans be required to
address the use of sorbents. The commenter a rgued that such planni ng woul d
pronote the use of the nost effective and appropriate sorbent for any given
spill. The commenter also noted that the m suse of a sorbent product or the use
of the wong sorbent product can result in a totally ineffectual clea nup,

i ncreased and unnecessary environnental danages fromoil pollution, and
addi tional cl eanup expenses.

As discussed in the preanble to the proposed NCP, EPA does not interpret the
phrase "other spill mitigating devices and substances" to include sorbent s and
does not regul ate sorbents under Subpart J or list themon the Product Schedul e.
EPA believes that the use of sorbents, by thenselves, will not create
del eterious effects on the environnent because sorbent materials are essentially
inert and insolubl e in water and because the basic conponents of sorbents are
non-toxi c. Consequently, RRTs and Area Committees are not being required to
address the use of sorbents as part of their planning activities or when they
are devel opi ng preaut horization plans unde r Subpart J. This does not mean,
however, that RRTs and Area Conmittees cannot or should not address the use of
sorbents in their preauthorization plans. EPA encourages RRTs and Area
Committees to address the use of all types of spill mtigating devices an d
subst ances, including those not listed on the Product Schedul e, when devel opi ng
preaut hori zation plans. Al so, as suggested by the commenter, the Agency
encourages RRTs and Area Committees to consult the USCG conprehensi ve sorbent
data base and the resear ch being conducted by Environnent Canada and ASTM when
maki ng preaut hori zati on deci sions on the use of sorbents.

Two comment ers expressed concern that, although new &8 300.910(a) encourages
preauthorization, it allows [*47408] the RRTs and Area Committee s too much
|atitude for the disapproval of products without adequately defining the
condi tions under which such disapprovals woul d be appropriate. These commenters
recomrended that the NCP should clearly specify, as guidance for the RRTs and
Area Committees, the conditions under which the use of a product is appropriate
and require pre-spill approval for those conditions. The comenters suggested
that new 8 300.910(a) establish a preauthorization process that requires the
approval of products, except in those limted circunstances where there are



adequate scientific data clearly indicating that such use would be harnful. An
addi ti onal conmenter reconmended that gui dance be provided to the RRTs and Area
Committees on the applicability of data fromthe requir ed effectiveness and
toxicity tests.

EPA believes that the RRTs and Area Conmittees nust be afforded flexibility
in considering relevant factors for nmaking preauthorization decisions and
devel opi ng preaut horization plans. EPA does not believe that it is ap propriate
or feasible to include all of the informati on necessary to provide adequate
gui dance for the RRTs and Area Conm ttees on the appropriateness of
preaut hori zati on approval s or disapprovals or the applicability of test data in
the NCP. This informat i on shoul d be provided through separately devel oped
gui dance materi al s.

Four commenters stated that the RRTs do not have the |legal authority to
approve or di sapprove of preauthorization plans devel oped by Area Comm ttees.
These comenters argued that the a pproval process proposed in new § 300.910(a)
is inconsistent with the OPA, which provides that Area Committees al one are
responsi bl e for expediting authorization of the use of dispersants and ot her
spill mtigating substances. These commenters al so argued that the RRT review
and approval authority is counterproductive and will result in unnecessary
del ays. One conmenter suggested that this section should provide procedures for
the coordination of Area Conmttee activities and that the RRTs shoul d assi st
the Area Conmmittees in this regard.

The OPA anends section 311(j) of the CWA to require Area Conmttees to "work
with state and |l ocal officials to expedite decisions for the use of dispersants
and other mtigating substances and devices" and to "describe the procedures to
be foll owed for obtaining an expedited decision regarding the use of
di spersants."” To neet these requirenments, EPA proposed to revise new §
300.910(a) (in addition to changes to Subpart C to require that Area Committees
be actively involved in the preauthorization process and that, as part of their
pl anning activities, they devel op preauthorization plans that address the
desirability of using appropriate products on the Product Schedul e.

EPA does not agree with the comenters that requiring RRT review and approval
of preauthorization plans devel oped by Area Committees is inconsistent with the
OPA. The COPA does not stipulate that Area Committees alone have responsibility
for oil spill contingency planning. The standing RRTs al so have responsi bilities
for oil spill contingency planning, specifically on a regional basis. In order
to create the best possible response system it is inportant that the regional -
| evel and area-level contingency planning efforts of the RRTs and Area
Comm ttees, respectively, are closely coordinated with each other and are
consi stent. EPA believes that the RRTs should serve in an advisory and approva
rol e regarding preauthorization plans devel oped by Area Conmittees to ensure
this consistency and because the RRTs' expe rtise in oil spill response will be a
val uabl e asset in the devel opnent of these preauthorization plans. RRTs and Area
Commi ttees should work together to devel op nmutually -acceptabl e preauthorization
deci sions and plans. The Agency would like to clarify tha t the RRT review and
approval authority applies only to preauthorization decisions or plans, and not
to the entire content of ACPs. A so, the EPA Admi nistrator and the Commandant of
t he USCG possess the ultinmate authority for approving or disapproving an e ntire
ACP, including the preauthorization plan. This authority is not del egated in any
way to the RRTs.

EPA does not believe that the RRT review and approval authority is
counterproductive or will result in significant delays to the preauthorization
process. As discussed in the preanble to the proposed NCP, in a nunber of



instances (e.g., in the inland waters) RRTs may fulfill the role of the Area
Comm ttees. In these instances, coordination between the two separate entities
will be facilitated to the extent the RRT addresses both regional - and area-
| evel contingency planning. In instances where the RRT and Area Conm ttees may
exi st as separate entities, a nunber of RRT representatives will nost likely
al so serve on the Area Committees for that region. This should facilitate the
coordi nati on between these two bodi es and expedite the review and approval of
preaut hori zation plans by the RRT.

EPA woul d like to clarify the RRT review and approval authority. Al menbers
of the RRT will be afforded an opportunity to review and provide input to the
Area Committee on a draft preauthorization plan. However, only the RRT
representatives fromEPA and t he state(s) with jurisdiction over the waters of
the area to which the plan applies and the DOC and DA natural resource trustees
will have the authority to approve, disapprove, or approve with nodification the
draft preauthorization plan. This approval pr ocess is consistent with the
aut hori zati on procedures contained in existing 8§ 300.910 and should m ni m ze
the time necessary for RRT approval of preauthorization plans devel oped by the
Area Committees. New 8§ 300.910(a) is being revised to state that "The RRT
representatives fromEPA and the states with jurisdiction over the waters of the
area to which a preauthorization plan applies and the DOC and DA nat ur al
resource trustees shall review and either approve, disapprove, or approve wth
modi fication the preauthorization plans devel oped by Area Committees, as
appropriate.”

One coment er suggested that the NCP establish tinme limts for the review and
approval of preauthorization applications. Specifically, the comenter
recommended that EPA establish a 60 -day review period during which Area
Comm ttees nust determ ne whether a preauthorization application is conplete and
approve or deny the application. The commenter al so suggested that if an Area
Commttee fails to act within the specified period of time, th e application
shoul d be consi dered approved.

EPA does not believe that it is appropriate for the NCP to establish specific
deadl i nes for the review and approval of preauthorization applications at this
time because both the Area Committee and the preauthor ization process are still
inthe initial stages of inplenentation. Area Committees shoul d devel op
preaut hori zation plans and review applications as expeditiously as possible, but
they al so nmust be afforded flexibility in acconplishing this.

One comment er r ecommended that new § 300.910(a) and Section 4.3(a) of
Appendi x E nmention the need for preauthorization plans to cover conpliance with
section 7 of the Endangered Species Act. This comenter al so reconmended that,
under new § § 300.910 (b) and (c), consu ltation with the DO and DOC nat ural
resource trustees should be [*47409] required for obtaining product approvals
in all cases, not just "when practicable." The comrenter noted that the natural
resource trustees have a strong interest, in all instances, in ensuring that
trust resources are not inadvertently damaged by the application of chem cal
count er measur es.

EPA agrees that the RRTs and Area Conmittees should be aware of the need for
preaut hori zation plans to conply with the Endangered Species Act. D evel opnent of
these plans nust include conpliance with section 7 of the Endangered Species
Act. The Agency believes that the natural resource trustee representatives to
both the RRTs and Area Committees can assist in this matter by facilitating
consultation to ensure this conpliance during the planning process. Al so, EPA
and the USCG plan to work with the Fish and Wildlife Service and NOAA to devel op



gui dance on this issue. EPA believes that these steps will be nore effective in
addressing this issue than adding new | anguage to this section of the NCP

EPA does not agree with the commenter that, under new § 8 300.910 (b) and
(c), consultation with the DOC and DO RRT representatives shoul d be nandatory
in all instances. EPA believes that the case -by-case deci si onnaki ng process for
CSCs nust be flexible and nust allow themto mnimze the burden of any
consultations due to the tinme-critical nature of this process. |In nost
i nstances, OSCs will consult with the DOC and DA representatives, but there nmay
be instances where this consultation would create critical delays in the
deci si onmaki ng process.

Anot her commenter stated that new 8 300.910(f) should be revised to conpel
the RRTs to require the perfornmance of supplementary toxicity and effectiveness
testi ng when devel opi ng preauthorization plans. This conmenter argued that in
order for an RRT to do a responsi ble job of preauthorizing the use of a product
for a specific region, it nust posses regionally specific effectiveness and
toxicity testing data.

EPA does not agree with the change suggested by this commenter. EPA believes
that the RRTs should have the authority to require additional testing if they
decide it is necessary, but should not be conpelled to require this additiona
testing in all instances. Situations may exist where requiring this additional
testing would place an unnecessary regul atory burden on both the RRTs and the
product manuf act urers/vendors.

Two commenters stated that the RRT suppl enmentary testing authority contained
in new 8 300.910(f) should be deleted fromthe final rule. These comrenters
expressed opposition to this authority because, in the conmenter's view, it is
i ntended to make the preauthorization of dispersants and ot her chenicals nore
difficult, erodes the statutory authority of the Area Committees, and coul d add
significant delays to the preauthorization process. One of these comenters al so
argued that if EPA anticipates using tests other than those specified in
Appendi x C for this supplenentary testing, these tests should be i ncluded in the
NCP and be subject to review as part of the rul emaki ng process.

EPA woul d like to clarify the provisions of the supplenmentary testing
authority contained in new 8 300.910(f). Under this authority, RRTs are
aut hori zed to require product manu facturers to conduct suppl ementary
effectiveness or toxicity testing due to site - or area-specific concerns when
devel opi ng preauthorization plans. Any supplenentary testing that nay be
conducted will follow the effectiveness and toxicity testing protocols specified
in Appendi x C of the NCP. The RRTs are authorized to require these tests to be
conducted, due to site- or area-specific concerns, using parameters other than
those specified in Appendix C. For exanple, an RRT might require the perfornmance
of the dispersant effectiveness test (the Swirling Flask D spersant
Ef fectiveness Test) using a type of oil other than that specified in Appendi x C
or an RRT might require the performance of the dispersant toxicity test using an
i nvertebrate species other than that specified in Appendix C

EPA' s purpose in adding new § 300.910(f) is to clarify the authority of the
RRTs concerni ng product testing requirenments and to provi de nore rel evant
information to the RRTs and Area Committees for their contingency planning
efforts. This authority is not intended to nmake the preauthorization of certain
products nore difficult and does not authorize the RRTs to establish nore
stringent effectiveness and toxicity criteria. EPA does not believe that the
addition of this new paragraph in any way erodes the authority of the Area
Comm ttees, but will enable themto rmake nore informed preauthorization
decisions by providing themwith additional site - or area-specific data, if



appropriate. In addition, EPA believes that the authority contained in this new
paragraph will not create substantial delays in the preauthorization process,

and that any mnor delays that may occur are necessary to provide the RRTs and
Area Committees the information they need to nmake i nformed preauthorization
deci si ons.

Section 300.915-Data Requirements

D spersant Effectiveness Testing Protocol

Four commenters expressed opposition to EPA's adoption of the Swirling Flask
D spersant Effectiveness Test as the standard test for neasuring di spersant
effectiveness. These commenters stated that this change was based on a linmited
study and that there are nore appropriate di spersant effectiveness tests
avail abl e internationally. One conmenter suggested that EPA shoul d have
considered the Warren Springs Laboratory (WsL) Test, which has been in use in
the United Kingdomfor several years, and the Exxon D spersant Effectiveness
Test (EXDET). Another commenter recommended that EPA defer inplenenting the
Swirling Flask test until an international intercalibration work groupt hat is
conducting research on di spersant effectiveness testing can conplete its work
and nake reconmmendati ons.

EPA believes that sufficient testing was perforned to qualify the Swirling
Fl ask test as an appropriate replacenment for the Revised Standard Disp ersant
Effectiveness Test (RSDET). In April 1991, EPA convened a conference of world
experts to advise it on the state -of-the-art methods avail abl e for dispersant
ef fectiveness testing. As a result of that mneeting, EPA decided to pursue the
three laboratory effectiveness tests it studied: RSDET, Swirling Flask test, and
| FP Test. The determination was nade at that tinme that these three tests offer
the best conbination of features for study and, although each nmay have sone
drawbacks, that they were the best three of the nearly 25 tests then avail abl e.
No new i nformati on has been di scovered during the last three years to nodify the
initial decision to select these three tests for further study.

Inits laboratory study, n3 EPA examined six different oils and th ree
separate di spersants; ran over 150 screening tests to deternine the best
conbi nations of oil and dispersant; and eval uated t hose conbi nati ons using the
[*47410] three test nethods sel ected by the panel of experts. EPA believes that
this provides a sufficient collection of data upon which to base the change to
the Swirling Flask test.

n3 See: dayton, John R Jr., Siu-Fai Tsang, Victoria Frank, Paul Marsden
and John Harrington, Chemical G| Spill D spersants: Evaluation of Three
Laboratory Procedures for Estimating Performance, Final Report prepared by
Sci ence Applications International Corporation for U S. Environmental Protection
Agency, 1992; available in the Docket for this rul emaking.

The change to the Swirling Flask test is based primarily on th e fact that
this test is easier to perform is |less expensive, and requires |ess |aboratory
skill, and not on the basis of inproved precision of the test itself. The
statistical review of the data shows that both the Swirling Flask test and the
RSDET have essentially the sane precision. EPA believes that of the six or seven
tests used throughout the world today, there is no test available that has
greater precision than the Swirling Flask test.

The WBL Test is certainly one of the prom nent |aboratory di spe rsant
effectiveness tests used in the world today. The decision not to evaluate this
test in the EPA study should not be viewed as a criticismof this procedure. EPA



considered this test, but the Swirling Flask test was judged to avoid some of
the probl ens associated with the WL Test.

The EXDET was not available for evaluation until EPA had al ready conpl et ed
its evaluation, and has only recently (March 1993) been published in the
literature. There are certainly no historical data associated with this test, in
contrast to the Swirling Flask test. Further, in a brief internal review, EPA
determ ned that the EXDET procedure offers no significant advantages over the
Swirling Flask test.

The international intercalibration work group, of which EPA is a nmenber, ha s
reviewed the four or five laboratory effectiveness tests currently in use
t hroughout the world today with an eye towards determining if the results of one
test can be correlated to the results of another. That initial reviewresulted
in the conclusion that there was no good way for the test results to be
conpared. EPA does not expect that this work group will develop a newtest in
the near future that will offer significant advantages over the Swirling Fl ask
test. If such a test is developed in the future , EPA would be willing to review
the method as a possi ble replacenment for the Swirling Flask test.

Three commenters stated that the Swirling Flask test nethod described in
Appendi x C does not sinmulate real world conditions. Two of these comenters
expressed concern that this may give sonme agenci es and public interest groups
the unrealistic expectation that dispersants may be as effective in field
applications as they are in the laboratory tests. These comment ers suggest ed
that EPA explicitly state that disp ersant effectiveness tests are designed and
conducted only to screen products, and that the test results shoul d be used only
for that purpose

As stated in the preanble to the proposed NCP, the test methods described in
Appendi x C are intended to provide a basic set of test procedures that wll
provi de baseline data for conparison of products on a national basis. The
testing protocols were not devel oped with the intent of replicating possible
real -world situations. In using the data currently available on t he Product
Schedul e, O8Cs and RRTs are well aware that these data are intended for use for
rel ative conparisons and ranki ngs of products. Future EPA gui dance on the
devel opnment of preauthorization plans and decisions will also address this
i ssue.

One comenter objected to the dispersant -to-o0il treat ratio (DOR) used in the
Swirling Flask test method, arguing that a 1:10 ratio is at least twice as high
as would normally be used in actual spill situations. The comenter noted that
DORs of 1:20 or 1:25 are typical, and that the higher dispersant treat rate used
inthis test method would al |l ow weaker dispersants to performbetter than woul d
be expected relative to other dispersants. This sanme commenter stated that the
Swirling Flask test was inconsistent with th e RSDET, historical standards, and
currently accepted standards because the Swirling Flask test did not produce
results ranking dispersants in the sane order as the RSDET or other field -
corroborated | aboratory tests. The commenter al so noted that no other governnent
in the world-including Canada-has officially accepted the Swirling Flask test.

Under ideal conditions, a laboratory test would be representative of real -
worl d conditions. However, thus far this is not achievable, and EPA believes it
is msleading to represent |aboratory data as such. The use of any test to
measure a product will only give a relative ranking of that product against
other products tested with the sane procedure. There is no attenpt on the part
of EPA to represent the laboratory eff ectiveness test results as levels that can
be achieved in the field. In fact, field performance will nost likely be |ess
effective than that achi eved under ideal |aboratory conditions.



The DOR of 1:10 is specified for the Swirling Flask test nethod and was used
in the EPA study to ensure that sufficient dispersant was available for conplete
di spersion of the test oil and because this is a practical estimate of the
maxi mum | evel DOR that woul d be expected in the field in a real situation. This
woul d favor better performance of the product than a | esser DOR Furthernore,
the 1:10 ratio was used in the RSDET procedure as well as the | FP nethod; the
sane rati o was needed for all three tests to allow for proper conparison

EPA does not believe that there should be concern about the fact that
different laboratory tests will rank dispersant products differently, nor with
the supposition that the Swirling Flask test ranks products differently than the
exi sting RSDET. There has never be en a strong correlation in ranking order from
test to test; i.e., 10 dispersant products will be ranked differently when
tested by the various |l aboratory effectiveness tests avail abl e. EPA has never
claimed that the detail ed ranking order produced by the R SDET is meani ngful or
necessarily proper. As noted in the proposed NCP, the existing RSDET has
probl ens associated with it (e.g., conplex and expensive to perform results in
a large volune of wastewater) that will be resolved by changing to the Swirling
Fl ask test.

EPA knows of no | aboratory effectiveness test that correlates well with field
experi ence. There are nunerous factors that cone into play and strongly affect
whet her a di spersant works well under field conditions. One of the nost critical
factors affecting field effectiveness is probably whether the dispersant is
properly applied.

It is correct that the Swirling Flask test has not been adopted by any other
governnent, including Canada. However, it was devel oped and is used extensively
by Environment Canada and adoption by the Canadi an government is expected. The
decision to adopt the test in the United States, however, is based on the
method's attributes and not on whether it has been officially adopted by any
ot her government.

One commenter stated that cal culating the percent effectiveness value for a
[*47411] dispersant by averaging the percent effectiveness val ues for Prudhoe
Bay crude and South Louisiana crude oils may not be very useful to O8Cs in
maki ng deci si ons about the effectiveness of a particular dispersant on a single
type of oil. The comenter suggested that if EPA maintains this averaging in the
final rule, the Agency should at |east identify the dispersant effectiveness
val ues for each type of test oil separately on the Product Sche dule, in addition
to the average percent effectiveness value. The commenter al so suggested that
the Product Schedul e include the results of spills -of-opportunity testing.

EPA believes that calculating the percent effectiveness value for a
di spersant by averaging the values for these two test oils is the best approach
because this allows the effectiveness data to reflect two types of oil that wll
nmost likely be encountered in real -world spill situations in U S. coasta
waters, yet nmaintains the sinplicity of the testing nethod. The Agency al so
sel ected this approach because it allows a dispersant to neet the 50 percent
ef fectiveness acceptability criterion and be listed on the Product Schedul e,
despite poor performance of the dispersant on one of the two tes t oils. EPA does
agree, however, that presenting the dispersant effectiveness data separately for
each type of oil, as well as for the final effectiveness value (average of the
two), will enable OSCs to nake a nore inforned eval uati on of the effectiveness
of specific dispersants. Consequently, EPA will provide dispersant effectiveness
val ues for Prudhoe Bay crude, South Louisiana crude, and an average of the two
for each dispersant |listed on the Product Schedule. EPA notes that the
di spersant effectiveness acceptability criterion will still be based upon the



average percent effectiveness value of these two types of oil. Al so, EPA does
not believe it is appropriate to include spills -of-opportunity data on the
Product Schedul e because the Schedule is intended to provide baseline data for
conparison of products on a national basis. Both USCG and NOAA nai ntain data
bases that contain informati on on chenical counterneasures used on sone
significant U S. and international oil spills.

Di spersant Toxicity Testing Pr otocol

One conmenter objected to the proposal of the Revised Standard D spersant
Toxicity Test (RSDIT) protocol because a toxicity threshold or acceptability
criterion is not established. The commenter expressed concern that the
establ i shment of an effecti veness threshold without the establishnent of a
toxicity threshol d encourages the use of the nost effective dispersants, rather
than the use of the least harnful (i.e., least toxic) dispersants, which is
i nconsistent with the intent of the CPA

EPA does not agree that the approach established in the NCP does not
encourage the use of the |east harnful dispersants. EPA believes that the best
approach to regulating dispersants is to not set a threshold or acceptability
criterion for toxicity, but to provide G5 Cs, RRTs, and Area Conmittees the
toxicity data and all ow themto nake deci sions on di spersant use by wei ghing the
toxicity data against other variables and the effectiveness data for those
di spersants that nmeet or exceed the effectiveness threshold. In it s experience
in ol spill response and contingency planni ng, the Agency has found that the
factors inpacting dispersant use deci sions based on toxicity are nore variable
than those for effectiveness (e.g., what are the toxicological effects of the
di spersant on the wide variety of species indigenous to the area?). The toxicity
of any substance is relative to the test agent, target organi sns, and the
environment in which the exposure occurs. EPA believes that OSCs, RRTs, and Area
Comm ttees nust be afforded a greater degree of flexibility when making
di spersant use deci sions based on these toxicity factors. Consequently, EPAis
not establishing a toxicity threshold for dispersants. EPA does agree, however
t hat when maki ng deci sions on the use of dispersants, 0SCs, RRTs, and Area
Conmmi ttees shoul d use the | east harnful dispersants that have been proven to be
ef fective under the standardi zed | aboratory conditions. Wen naking these
deci sions, OSCs, RRTs, and Area Committees will possess toxicity data that wil
allow themto rank the various dispersants avail abl e based on acute toxicity.

One commenter stated that the test species specified in the dispersant
toxicity testing protocol are not suitable for determning freshwater toxicity.
The commenter suggested that additional or alternate toxicity tests be perforned
on all products intended for freshwater use.

EPA agrees with the commenter that the devel opment and use of an alternate
di spersant toxicity test for freshwater environments is a valid consideration.
However, nost RRTs in concert with state regul atory agenci es have put in place
procedures and/or guidance that restrict the use of dispersants in freshwater
ecosystens due to the potential inpact of the dispersants on potabl e water
Consequently, EPA has plac ed a higher priority on the devel opnent of dispersant
effectiveness and toxicity testing protocols for marine environments. The Agency
is currently considering the devel opment of a conplenmentary di spersant toxicity
test for freshwater environnents.

Anot her commenter objected to the use of only an acute toxicity testing
protocol. This commenter argued that acute toxicity tests provide little insight
into the effects of | ower concentrations of pollutants and do not contribute to
t he understandi ng of the accumul ative inpacts of pollutants over |ong periods of



time. The commenter suggested that there should be testing for chronic or

subl et hal concentrations as well as an evaluation of the effects of products on
the reproduction, |arval devel opment, and growth an d maturation of juvenile

or gani sms.

EPA believes that providing the acute toxicity data specified by Appendix C
to O8Cs, RRTs, and Area Conmittees is sufficient to allow for environmentally
protective authorization and preauthorization decisions on product use. The
Agency has conducted toxicity tests of a |onger duration (i.e., 7 -day chronic
estimator tests) that provide additional information on sublethal effects on
survival, growth, and fecundity. These data, n4 presented at the annual neeting
of the Soci ety of Environmental Toxicol ogy and Chem stry (Cctober 1992),
denonstrat ed agreenment (generally w thin one order of nagnitude) between LC sub
50s derived fromthe 7-day test and the acute (48- to 96-hour) test. In cases
where growth and reproductive effect s were noted, contam nant |evels tended to
fall just below the concentration range at which survival was affected. Al so,
EPA believes that the acute toxicity data will be useful to OSCs, RRTs, and Area
Committees with respect to risk estimation. A recently devel oped nodel n5 allows
for the risk estimation of chronic effects fromacute toxicity data and all ows
for the integration of application data into the framework for risk estimation.
In addition, OSCs, RRTs, and Area Conmttees are not precluded fromco nsidering
any avail abl e chronic toxicity data when neki ng authorization or
preaut hori zati on deci sions on product use.

n4d See: Wiiting, D., J. dark, J. Briceno, and C Daniels, A Conparison of
Seven-Day Chronic Toxicity Test Endpoints Using Mysids ( Mysidopsis bahia),
Silversides (Menidia beryllina), No. 2 Fuel Gl, and G| D spersant Products;
avail abl e for inspection in the public docket for this rul enmaking.

n5 See: Mayer, Foster, G Krause, D. Buckler, M Elersieck, and G Lee,
Predicting Chronic Lethality of Chemicals to Fishes fromAcute Toxicity Test
Data: Concepts and Linear Regression Analysis, February 1993; available for
i nspection in the public docket for this rul emaking.

One coment er recomended that when conducting the RSDIT, EPA shoul d test
di spersants only, rather than testing dispersants and di spersed oil. The
comenter argued that testing dispersed oil not only assesses the effects of the
chem cal uptake of the dispersant by the organisns, but al so physical effects
due to contact with dispersed oil droplets.

EPA does not agree with the reconmendati on suggested by the commenter.
Chem cal dispersants are intended to increase the rate at which an oil slick is
di spersed into the water colum. This dispersed oil is, by definition, a mxture
of the dispersant and the spilled oil. As a result of this [*47412] dispersion
of oil, the possibility exists for organisnms dwelling in the water colum to
cone in physical contact with the dispersed oil. The Agency believes that it
shoul d not nake any difference whether an organismis killed by the effects of a
chem cal dispersant in the water or due to physical contact with the dispersed
oil (e.g., dispersed oil covering the gills of a fish, thereby inhibiting
respiration). EPA believes that the fact that d ispersants cause oil to enter the
water colum is sufficient reason to test for the toxicol ogical effects of
di spersed oil.

The Agency al so believes that testing the oil alone, as well as the oil and
di spersant mixture, will provide useful data on the rela tive toxicity of the oil
and the potential hazards associated with di spersant use (i.e., data derived
fromthe oil and dispersant mxture test) relative to the hazards associ at ed
with non-treatnment of the oil (i.e., data derived fromthe oil only test). EP A



believes that the conparative nature of the data will benefit the OSCs, RRTs,
and Area Committees in their decisionnmaking and pl anning activities.

The sanme conment er expressed concern that the dispersant toxicity testing
protocol uses a series of test concentrations and durations that are
significantly greater than what a marine organi smwould be exposed to in the
real world. The comrenter stated that this would result in test data that show
di spersants and other products to be nuch nore toxic than what w ould be expected
inthe field. The commenter argued that these biased data nmay create a negative
i mpression anong regul ators, leading to decisions to prohibit the use of a
product that actually could be used safely.

As di scussed above, the test nethods des cribed in Appendix C are intended to
provide a basic set of test procedures that will provide baseline data for
conpari son of products on a national basis. The testing protocols were not
devel oped with the intent of replicating possible real -world situations. The
di spersant toxicity testing protocol was devel oped using conservative estimates.
In using the data currently available on the Product Schedul e, O8Cs and RRTs are
wel | aware that these data are intended for use for relative conparisons and
ranki ngs of products.

Three comenters questioned the use of No. 2 fuel oil by the RSDIT when the
di spersant effectiveness testing protocol specifies the use of Prudhoe Bay and
Sout h Loui siana crude oils. These comenters suggested that the RSDIT be revised
to use the same oils as used by the Swirling Fl ask test protocol. One conmenter
noted that the proceedi ngs of the workshop upon which the RSDIT is partially
based recomrend the use of both crude oils over No. 2 fuel oil.

EPA believes that No. 2 fuel oil is the no st appropriate type of oil for use
in the RSDTT. The proceedi ngs of the workshop n6 referred to by the comenter
based its test oil reconmendati ons on the potential use of dispersants in the
@il f of Mexico. In devel oping the RSDIT, the Agency had to consid er the
eval uation of dispersant toxicity on a national basis. A so, one of the
obj ectives of this workshop was to identify data needs. South Louisiana and
Prudhoe Bay crude oils were ranked as the first two preferences in the workshop
proceedi ngs because t here is relatively little toxicity data for these oils as
conpared to No. 2 fuel oil

n6 See: Duke, Thomas and Gary Petrazzolo, eds., G| and D spersant Toxicity
Testing, Proceedings of a Wrkshop on Techni cal Specifications, U S. Departnent
of the Interi or, New Ol eans, January 1989; available for inspection in the
public docket for this rul emaking.

EPA selected No. 2 fuel oil as the dispersant toxicity test oil for severa
reasons. The workshop recommended the use of a test oil that is available in
large quantities and is well characterized in the scientific literature; No. 2
fuel oil satisfies both of these recommendations. There is also a | arger
historical record of toxicity data on marine organisnms for No. 2 fuel oil than
for other types of oils, including South Louisiana and Prudhoe Bay crudes.

EPA agrees with the commenters, however, that eventually the effectiveness
and toxicity tests for dispersants should specify the sane test oils. As a
result, EPA will conduct research and collect data on the RSD TT using Prudhoe
Bay and Sout h Loui si ana crudes; these data will be made available to the public.
If this research indicates that regulatory revisions are appropriate, the Agency
wi |l make these changes to the RSDIT. In addition, new § 300.910(f) provides
that RRTs may require supplenentary toxicity testing to obtain data that will be
nmore specific and rel evant due to area - and site-specific concerns. For exanple,



the RRT responsible for Hawaii mght require toxicity testing for specific
di spersants using a crude oil in addition to No. 2 fuel oil.

One coment er objected to EPA conducting the effectiveness and toxicity
testing required for dispersants under Subpart J. The commenter stated that not
accepting industry-generated data inplies that industry is not a credible source
of information. The comrenter also stated that industry will be concerned that a
governnent | aboratory would interpret toxicity data too conservatively. Another
coment er recomended that both EPA and commerci al | aboratories should be
al l owed to conduct dispersant toxicity testing.

EPA wi shes to enphasize that it believes industry is a trustworthy source of
testing data. As discussed in the preanble to the proposed NCP, EPA believes
that, given the establishnent of an effectiveness accep tability criterion for
di spersants, it is necessary to maintain as much consistency and reproducibility
in the dispersant effectiveness testing results as possible. Upon further review
of this issue, EPA believes that the necessary consistency and reproduc ibility
in effectiveness testing results will be maintained if di spersant nanufacturers
are responsi ble for conducting the required di spersant effectiveness test and
submitting the data to EPA. The Agency al so believes that requiring di spersant
manuf acturers to conduct the specified effectiveness and toxicity tests is the
nmost efficient way to ensure that OSCs, RRTs, and Area Committees have the
i nformati on necessary to make informed decisions on di spersant use.

As a result, EPAis revising Subpart J and Ap pendix Cto the NCP to require
that di spersant nmanufacturers (or the conmercial |aboratories they select)
conduct the effectiveness and toxicity tests specified for dispersants. Also, to
guar ant ee Agency control over the consistency and reproducibility in
effectiveness test results, EPA explicitly reserves in the rule the right to
request additional docunentation regarding both tests and conduct verification
testing of the dispersant effectiveness test results subnmitted by nmanufacturers.

Al t hough the Agency has decided not to finalize the proposed requirenent that
only EPA conduct the dispersant tests, this aspect of the final ruleis
consistent with the systemthat has been used by the regul ated community to this
point. Prior versions of the NCP required di spersant nmanufacturers to conduct
the specified effectiveness and toxicity tests and submt the test results to
EPA. However, dispersant manufacturers will now be responsible for conducting
the new Swirling Flask D spersant Effectiveness Test specified in Appendix C

Only those dispersants that neet or exceed the di spersant effectiveness
acceptability criterion of 45 percent nmust be tested for toxicity, using the
RSDTT i ncl uded i n Appendi x C. Because of this, and because the new effective ness
test is sinpler, easily replicable, and | ess expensive than the previous test,
the new requirements for dispersant testing will offer significant [*47413]
cost savings to those wishing to |ist new products on the Schedul e.

EPA is revising paragraphs (7) and (8) of 8§ 300.915(a) and Section 1.1 of
Appendi x Cto state that dispersant nanufacturers are responsible for conducting
the specified dispersant effectiveness and toxicity tests. Mnufacturers nust
submit test results and supporting data, along with a certification signed by
responsi bl e corporate officials of the manufacturer and | aboratory stating that
(1) the test was conducted on a representative product sanple, (2) the testing
was conducted using generally accepted | aboratory practices, and (3 ) they
believe the results to be accurate. EPA is also revising paragraph (12) of §
300.915(a) to add that |aboratories performng toxicity tests for dispersants
must denonstrate previous toxicity test experience in order for their test
results to be accepted. Section 2.3.2 of Appendix Cis being revised to state
that the standard test oils for the Swirling Flask test can be obtained fromthe



Resour ce Technol ogy Corporation (2931 Soldier Springs Rd., P.Q Box 1346,
Laram e, W, 82070, (307) 742 -5452).

Section 300.920(a) is also being revised to reflect that dispersant
manuf acturers are responsi bl e for conducting the required effectiveness and
toxicity tests. Paragraph (2) of this section explains that EPA reserves the
right to request further docunentation of the test results subnitted by
di spersant manufacturers. This paragraph also states that EPA reserves the right
to verify test results and consider the results of its verification testing in
determ ni ng whether a di spersant neets the listing criteria. W thin 60 days of
receiving a conplete application for listing a dispersant on the Product
Schedul e, EPA will notify the nmanufacturer of its decision to list the product
on the Schedul e or request additional information and/or a sanple of the
product. Wthin 60 days of receiving the additional product data and/or sanple,
EPA will notify the manufacturer in witing of its decision to list or not |ist
the product. As was specified in the proposed NCP, a di spersant manufacturer
whose product was determined not t o be eligible for listing on the Product
Schedul e may request the EPA Adnministrator to review the deternination

Surface Washi ng Agents

Two commenters stated that EPA s intended met hodol ogy for determning the
ef fectiveness of surface washing agents was u nclear in the proposed NCP

EPA would Iike to clarify that it is not specifying an effectiveness testing
protocol for surface washing agents at this tine. EPAis currently conducting
research on devel oping a test nethod and may specify a protocol at a late r date.
The Agency is creating a separate category for surface washing agents on the
Product Schedul e because a nunber of products currently listed under the
"di spersant” category on the Schedul e are actual |y surface washi ng agents.
Separating these very different kinds of products will provide a nore accurate
and conprehensive list of products available to OSCs, RRTs, and Area Committees
during a spill and for preauthorization.

Bi orenedi ati on Agent Testing Protocols

Two commenters stated that the Bioremed iation Agent Effectiveness Test
proposed by EPA in Appendi x C nay be appropriate as a research protocol, but it
is too conpl ex and expensive for use as a standard product screening test. These
conment ers recomrended that EPA develop a reliable, nore routin e, and |ess
expensi ve test method for quantifying hydrocarbon degradati on

EPA agrees that the establishment of a | ess expensive, |ess conplex, and
better anal ytical procedure to determ ne biorenediati on agent effectiveness is
desirabl e. However, due to the conplexity of crude oil and the general |ack of
under st andi ng of how bi orenedi ati on agents perform no such anal ytical procedure
exists at this time. In developing the effectiveness testing procedure specified
in Appendi x C, EPA and the National Environmental Technol ogy Applications Center
(NETAC) did consider cost and conplexity. (NETACis a non -profit corporation
created in 1988 under a cooperative agreenent between EPA's Ofice of Research
and Devel opnent and the University of Pittsburgh Trust to assis t in the
comerci alization of innovative environmental technol ogies.) The resulting
procedure is the | east expensive and | east conplex, but still reliable,
procedure that could be developed at this tinme. If a | ess expensive and/or |ess
conplex test is developed in the future, EPA would be willing to review the
met hod as a possi bl e repl acenment for the Biorenedi ati on Agent Effectiveness Test
contai ned in Appendi x C



One comment er suggested that EPA elinminate the use of a standard test oi
(i.e., Alaska North Slope (ANS) 521) in the bioremediati on agent effectiveness
testing protocol because the use of internal markers in this test nmakes the use
of a standard oil unnecessary. This comrenter al so inquired about the
availability of the specified test oil.

EPA does not agree that the requirement for the use of a standard oil should
be elimnated. EPA believes that because m croorgani snms respond differently to
different types of oil, the use of a standard oil is necessary until a data base
has been devel oped that can denonstrate that any type of oil will be adequate
for testing purposes. For exanple, the light -end oils can have a potenti al
adverse effect on the mcroorgani sns tested and, consequently, should not be
used for this test. The standard test oil can be obt ained from NETAC s
Bi orenedi ati on Products Eval uation Center (BPEC) (tel ephone nunber and address
provided in Section 4.3 of Appendix Q.

The sanme conmenter stated that hopane nmay not be the best internal nmarker and
suggested that EPA revise the Biorenedia tion Agent Effectiveness Test to all ow
for the use of different markers.

EPA agrees with the commenter that allowing for the use of nore than one
internal marker in the test procedure would be hel pful. As a result, EPAis
revising the biorenedi ati on agent effectiveness testing protocol contained in
Section 4.0 of Appendix Cto allowfor the use of Csub 2 - or C sub 3-
phenant hrene or C sub 2-chrysene, as well as hopane, as the internal narker. EPA
recomrends, however, that hopane be used because the test net hod was devel oped
using this marker.

Three commenters objected to the required use of unfiltered Qulf Breeze coast
seawater in the proposed bi orenedi ati on agent effectiveness testing protocol.
These commenters argued that the required use of this seawater is too
restrictive for a test neant to provide data on a national basis. Two of these
conment ers suggested that EPA devel op bi orenedi ati on effectiveness test nethods
for freshwater applications.

EPA agrees that requiring the use of unfiltered Qulf Breeze ¢ oast seawater in
atest that is meant to be used on a national basis nay be inappropriate. As a
result, EPAis revising Section 4.3 of Appendix Cto specify the use of "clean
natural seawater"” in the Biorenediati on Agent Effectiveness Test. "d ean natural
seawat er" means that the source of this seawater nust not be heavily
contaminated with industrial or other types of effluent. For exanple, seawater
shoul d not be obtained froma source near shipping channel s or discharges of
i ndustrial or nunicipal wastewater, or with high turbidity. EPAis currently
conducting research on the issue of a biorenedi ati on agent effectiveness
[*47414] testing protocol for freshwater applications and rmay propose such a
protocol at a |ater date.

EPA is al so nmaking several other revisions to the biorenediati on agent
ef fectiveness testing protocol contained in Section 4.0 and the sunmary
techni cal product test data format contained in Section 6.0 of Appendix C Since
t he devel oprent of the proposed NCP, NETAC has finalized and pub lished n7 its
| aboratory-scale testing protocol for biorenediati on agent effectiveness. EPA is
maki ng these revisions to Sections 4.0 and 6.0 of Appendix C so that the
Bi orenedi ati on Agent Effectiveness Test is consistent with the final protoco
publ i shed by NETAC. Revisions include the addition of a section on statistica
anal ysis, the addition of an alternative gas chronat ograph/ mass spectroneter
(GO MB) sanpl e cleanup procedure, and a reduction in the nunber of sanpling
events to save costs in conducting the test. These revisions will make the



performance of the test nore straightforward and do not affect the basic
procedures for conducting this test.

n7See: Eval uation Methods Manual : Q| Spill Response Bioremedi ati on Agents,
Nati onal Environnental Techn ol ogy Applications Center, Pittsburgh, PA July
1993; available for inspection in the public docket for this rul emaking.

EPA recei ved several coments objecting to specific provisions of the
Bi orenedi ati on Agent Toxicity Test that was proposed in Appendix C EPA
acknow edges that there are a nunber of technical problens with this testing
protocol. Due to these problens and the short period of tine available to
address them EPA is not including the Biorenediation Agent Toxicity Test in the
final NCP in this rulemaking. Section 300.915(d)(8) and Appendi x C are bei ng
revised to reflect this change. The Agency will continue its research in this
area and nay propose a revised biorenedi ati on agent toxicity testing protocol at
a later date.

Section 300.920-Additi on of Products to Schedul e

Several comrenters expressed support for the establishnent of the
ef fectiveness acceptability criterion or threshold (50 percent, plus or mnus 5
percent) for listing dispersants on the Product Schedule. A different commenter
obj ected to this threshold, suggesting that EPA adopt a threshold of 55 percent
plus or mnus 5 percent, which would be nore in agreement with the Canadi an
standard. Three other comrenters stated that the 50 percent threshold is too
hi gh, which could exclude sone potentially useful dispersants. One of these
comenters argued that the 50 percent criterion is unrealistically high for the
| ow energy, long settling time (10 mnutes) Swirling Flask test protocol, noting
that the 50 to 60 percent criteria used by ot her countries are based on nore
energetic testing conditions. This conmenter suggested that EPA adopt a 20
percent dispersant effectiveness threshold given its use of the Swirling Fl ask
test.

EPA bel i eves that establishing the 50 percent (plus or mnus 5 p ercent)
effectiveness acceptability criterion is the best approach for listing
di spersants on the Product Schedul e. EPA exam ned a nunber of issues when
devel oping this criterion for dispersants. The 1988 U. S. -Canada Free Trade
Agreenent supports EPA in adopting a dispersant effectiveness standard that is
simlar to the Canadian standard (50 percent). The Agency believes that the 50
percent threshold strikes an effective bal ance between restrictiveness and
leniency in listing dispersants on the Product Sche dule, is generally consistent
with the effectiveness threshol ds established by other countries, and allows for
the use of a broad range of dispersants at various |levels of technica
devel opnent .

The 50 percent criterion was selected by EPA as a nmedian leve | with the
expectation that it would elimnate fromthe Product Schedul e those di spersant
products that performpoorly. On the current Product Schedule, nore than hal f of
the di spersants do not even attain a 10 percent effectiveness |evel. EPA
bel i eves that part of the reluctance of O8Cs to use dispersants is their major
concern that these chem cal agents will not work, even if properly applied. EPA
believes that to select an effectiveness criterion bel ow 50 percent, even with
the | ow energy regime associat ed with the Swirling Flask test, woul d underm ne
the intent to elinmnate those products that cannot be expected to performin the
sea.



Two comment ers asked whet her products currently listed on the Product
Schedul e woul d be required to be retested given the revisions to Subpart J and,
if so, when these tests woul d be conducted and a new Product Schedul e publi shed.

EPA woul d like to clarify that products currently listed on the Product
Schedule will be required to be retested according to the new testing prot ocols
specified in Appendix C. These products will be retested as expeditiously as
possi bl e, but EPA has not yet established a schedule for this retesting.

Appendi x E to Part 300-Q 1 Spill Response

Four comenters expressed concern regarding the effe ctiveness of Appendi x E,
as proposed, to separate oil spill response requirements of the NCP from
hazar dous substance rel ease requirenents.

One of these comrenters stated that Appendix E, although well witten and
hel pful, is a gui dance docunent that shoul d not be converted into a regul ation
by this rul emaki ng. The comrenter suggested that if the NCP were better
organi zed, a separate appendi x woul d be unnecessary. EPA disagrees that the
i nformation contai ned in Appendi x E should be issued as gui dance rather than
pronul gated as a regulation. As stated in the introduction to Appendix E, the
purpose of creating a separate oil spill response appendi x was to conpile
general oil discharge response requirenments into one docunent to aid
participants and responders u nder the national response system In EPA s view,
this goal would not be achieved if the oil discharge response requirenents were
avai l abl e only in a guidance docunent fornat.

Three comenters believed that there are inconsistenci es between the
provisions in Appendi x E and those in the body of the NCP. One of these
comenters stated that the proposed approach for separati ng CERCLA and oi
response-rel ated requirements nerely exacerbates the confusion created by the
format of the existing NCP. The commenter explained that EPA' s proposa
ef fectively makes responses to oil discharges subject to two sets of potentially
conflicting requirenents. Al three comrenters recomended that EPA careful ly
review all relevant sections of the NCP and Appendi x E to ensure ab sol ute
consistency in policy, instructions, guidance, and requiremnments between these
two parts of the final rule.

As noted in the introduction to Appendix E in the proposed rule, the oi
spill response appendi x was created to conpile general oil discharge response
requi renents into a single docunent to aid participants and responders under the
nati onal response system As a result, the appendi x does not alter in any way
the neaning or policy stated in other sections or subparts of the NCP. As noted
in the preanble to the proposed rule, some minor variations between Appendi x E
provi sions and anal ogous provisions of the NCP rul e | anguage were necessary to
ensure that the appendi x address oil discharges only (and not hazardous
subst ance rel eases as well, which continue to be [*47415] addressed in the NCP
rule). As suggested by the comenters, EPA has conducted a careful review of
Appendi x E and the rel evant sections of the NCP to ensure consistency in policy,
i nstructions, guidance, and requirenents between th e two docunents, allow ng, of
course, for the intentional minor variations nentioned above. As part of this
review, the Agency has revised Appendi x E, where appropriate, to be consistent
with the changes nade in various subparts of the NCP in response to p ublic
coments. These NCP changes are identified el sewhere in this preanble and are
di scussed in greater detail in the Response to Conments docunent. EPA has not
enunerated the correspondi ng revisions to Appendi x E here because this woul d be
redundant. In light of the substantive consistency between Appendi x E provisions
and those provisions of the NCP that relate to oil discharges, EPA believes that



the comrent that the proposal effectively nade oil spill response subject to two
sets of potentially conflicting requirenents has been addressed adequately in
today's final rul emaking

In addition to the revisions required by comments on other subparts of the
NCP, several comenters recomrended editorial changes to various sections of
Appendi x E. EPA has incorporated these changes, as appropriate.

I1l1. Summary of Supporting Anal yses

A Executive Order 12866

Under E.O 12866 (58 FR 51735, GCctober 4, 1993), the Agency nust determ ne
whet her the regulatory action is "significant" and therefore subject to review
by the Ofice of Managenent and Budget (OVB) and the requirenents of the E QO
The Order defines "significant regulatory action" as one that is likely to
result in a rule that nmay:

(1) Have an annual effect on the econony of $ 100 mllion or nore or
adversely affect in a material way the econony, a sector of the econony,
productivity, conpetition, jobs, the environment, public health or safety, or
state, local, or tribal governnents or conmuniti es;

(2) Create a serious inconsistency or otherwi se interfere with an action
taken or planned by another agency;

(3) Materially alter the budgetary inpact of entitlenents, grants, user fees,
or loan prograns or the rights and obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of lega | nandates, the
President's priorities, or the principles set forth in E O 12866.

Pursuant to the terns of E O 12866, OMB has notified EPA that it considers
this rule a "significant regulatory action” within the neaning of the Executive
Order. EPA has subnitted this action to OMB for review. Changes nmade in response
to OMB suggestions or recomrendations will be docunmented in the public record.

An econom c anal ysis perforned by the Agency, available for inspection in
Room M2427 at the U S. Environmental Pr otection Agency, 401 M Street, SW,
Washi ngt on, DC 20460, shows that this rule would result in estimted costs to
affected facilities of $ 33 nillion during the first year that the rule is in
effect and approximately $ 11.3 mllion in each subsequent year. At a 7 percent
interest rate over 10 years, the annualized costs are approximately $ 14.1
mllion. Virtually all costs are incurred by the federal government and, in
particul ar, by the USCG and EPA

The econom ¢ anal ysis prepared in support of this final rule also includes a
qualitative assessnent of the environnental benefits associated with the
revisions. The NCP revisions are expected to lead to quicker, nore efficient,
and nore appropriate responses to discharges of oil and rel eases of hazardous
subst ances. The benefits that would result fromsuch inprovenents (i.e.,
preventing oil spills fromoccurring or mtigating the severity of the spills
that do occur) are assunmed to be substantial. Benefits include avoi ded clean -up
costs and natural resource dana ges as well as reductions in other danages caused
by oil spills, such as damage to private property, lost profit by business,
public health risks, and foregone existence/option val ues.

B. Regulatory Flexibility Act



The Regul atory Flexibility Act of 1980 r equires that a Regulatory Flexibility
Anal ysis be performed for all rules that are likely to have a "significant
i npact on a substantial nunber of small entities." To determ ne whether a
Regul atory Flexibility Analysis was necessary for this rule, a prelim inary
anal ysi s was conducted (see the "Econom ¢ | npact Analysis of the Revisions to
the National G| and Hazardous Substances Pollution Contingency Plan," Chapter
5, available for inspection in Room M2615 at the U S. Environnental Protection
Agency, 401 M Street, SW, Wshington, DC 20460). The results of the prelimnary
analysis indicate that this rule will not have significant adverse inpacts on
smal | busi nesses because such entities are unlikely to be affected by revisions
to the federal planning and res ponse nmechani smfor pollution incidents.
Revi sions to Subpart J woul d inpose certain additional requirenments on snall
manuf acturers of dispersants and bi orenedi ati on agents seeking to |ist products
on the NCP Product Schedul e. However, the analysis reveale d that the revisions
woul d not significantly inpact the economc viability of such concerns as the
market is currently structured. Under the final rule, certain |ocal governnent
agencies (e.g., LEPCs) would be required to play a supporting role in devel opi ng
ACPs. The analysis revealed that fulfilling this role would not place a
significant burden on a substantial nunber of such entities. Therefore, EPA
certifies that this rule is not expected to have a significant inpact on small
entities, and therefore no Regulatory Flexibility Analysis is necessary.

C. Paperwork Reduction Act

The information collection requirenents in this rule have been approved by
OMB under the Paperwork Reduction Act, 44 U S.C 3501 et seqg. and have been
assi gned control nunber 2050 -0141

The collection of information required to prepare and submt materials for
listing a product on the NCP Product Schedule is estimated to have a public
reporting burden varying from 14 to 40 hours per response in the first year and
subsequent years, w th an average of 26 hours per response. This includes time
to review instructions and gui dance, search existing data sources, gather and
mai ntai n the data needed, and conpl ete and review the collection of information.

Send conments regarding the burden est inmate or any other aspect of this
collection of information, including suggestions for reducing this burden to
Chief, Information Policy Branch; EPA;, 401 M Street, SW (Ml Code 2136);

Washi ngton, DC 20460; and to the Ofice of Information and Regulatory Affairs,
O fice of Managenent and Budget, Washington, DC 20503, marked "Attention: Desk
Oficer for EPA "

D. Display of OMB Control Nunbers

EPA is al so anmending the table of curr ently approved i nformation collection
request (I CR) control nunbers issued by OMB for various regul ations. This
anendnent updates the table to accurately display those information requiremnments
contained in this final rule. This display of the OB control n unber and its
subsequent codification in the Code of Federal Regul ations satisfies the
requi renents of the Paperwork Reduction Act (44 U S.C 3501 et seq.) and OWB's
i npl enenting regulations at 5 CFR part 1320. [*47416]

The ICR was previously subject to public notice and comment prior to OVB
approval. As a result, EPA finds that there is "good cause" under section
553(b) (3)(B) of the Adm nistrative Procedure Act (5 U S.C 553(b)(3)(B)) to
amend this table without prior notice and conment. Due to the tech nical nature
of the table, further notice and comrent woul d be unnecessary.



Li st of Subjects

40 CFR Part 9

Envi ronnental protection, Reporting and recordkeepi ng requiremnents.

40 CFR Part 300

Air pollution control, Chemicals, Hazardous materials, Haza rdous substances,
Incorporation by reference, Intergovernnental relations, Natural resources,
Cccupational safety and health, Gl pollution, Reporting and recordkeeping
requi renents, Superfund, WAste treatnment and di sposal, Water pollution control,
Wat er supply.

Dat ed: August 15, 1994,

Carol M Browner,

Admi ni strator.

For the reasons set out in the preanble, 40 CFR parts 9 and 300 are anended
as foll ows:

PART 9- OMB APPROVAL NUMBERS UNDER THE PAPERWORK REDUCTI ON ACT
1. The authority citation for part 9 co ntinues to read as foll ows:

Authority: 7 U S.C. 135 et seq., 136-136y; 15 U S.C. 2001, 2003, 2005, 2006,
2601-2671; 21 U.S.C. 331j, 346a, 348 31 U S.C 9701; 33 U S.C 1251 et seq.,
1311, 1313d, 1314, 1321, 1326, 1330, 1344, 1345 (d) and (e), 1361; E.Q 1 1735,
38 FR 21243, 3 CFR 1971-1975 Conp. p. 973; 42 U.S.C. 241, 242b, 243, 246, 300f,
300g, 300g-1, 300g-2, 300g-3, 300g-4, 300g-5, 300g-6, 300j-1, 300j-2, 300j-3,
300j -4, 300j -9, 1857 et seq., 6901-6992k, 7401-7671q, 7542, 9601-9657, 11023,
11048.

2. Section 9.1 is anended by adding a new entry to the table in nunerical
order to read as foll ows:

§ 9.1 -- OWB approval s under the Paperwork Reduction Act.

* * * * *

40 CFR citation OMB control No.

* *x % %

National G| and Hazardous

Subst ances Pol | uti on Conti ngency
Pl an

* * % *

300. 920 2050- 0141

* *x % %

PART 300- NATI ONAL O L AND HAZARDOUS SUBSTANCES POLLUTI ON CONTI NGENCY PLAN



3. The authority citation for part 300 is revised to read as foll ows:

Authority: 42 U S.C 9601-9657; 33 U S.C 1321(d); E QO 11735, 38 FR 21243
E.O 12580, 52 FR 2923; E Q 12777, 56 FR 54757

4. Subparts A, B, C, and D are revised to read as foll ows:
PART 300- [ AVENDED]
Subpart A-Introduction
Sec.
300. 1 Purpose and objectives.
300.2 Authority and applicability.
300. 3 Scope.
300. 4 Abbrevi ations.
300.5 Definitions.
300. 6 Use of nunber and gender.
300. 7 Conputation of tinme.
Subpart B-Responsibility and O ganization for Response
300. 100 Duties of President del egated to federal agencies.
300. 105 Ceneral organi zati on concepts.
300. 110 Nati onal Response Team
300. 115 Regi onal Response Teans.

300. 120 On-scene coordi nators and renedi al project nmanagers: genera
responsi bilities.

300. 125 Notification and communi cati ons.

300. 130 Deternminations to initiate response and special conditions.
300. 135 Response operati ons.

300.140 Mul ti -regi onal responses.

300. 145 Special teans and ot her assistance available to OSCs/ RPMs.
300. 150 Worker health and safety.

300. 155 Public information and community rel ations.

300. 160 Docunentati on and cost recovery.



300. 165 OSC reports

300. 170 Federal agency participation.

300. 175 Federal agencies: additional responsibilities and assista nce.
300.180 State and local participation in response.

300. 185 Nongover nnental participation.

Subpart C- Pl anni ng and Preparedness

300. 200 Ceneral

300. 205 Pl anni ng and coordi nation structure.

300. 210 Federal contingency pl ans.

300.211 CPA facility and vessel response plans

300. 212 Area response drills.

300.215 Title Il local energency response plans.

300.220 Related Title 111 issues.

Subpart D- Qperational Response Phases for G| Renova

300. 300 Phase | -Di scovery or notification

300. 305 Phase Il -Prelimnary assessnent and initiation of action

300. 310 Phase |11 -Contai nnent, counternmeasures, cleanup, and di sposal
300. 315 Phase |V-Docunentation and cost recovery.

300. 317 National response priorities.

300. 320 Ceneral pattern of response.

300. 322 Response to substantial threats to public health or welfare of the
Uni ted States.

300. 323 Spills of national significance.
300. 324 Response to worst case di scharges.
300. 335 Fundi ng.

Subpart A-1ntroduction

§ 300.1 -- Purpose and objecti ves.

The purpose of the National G| and Hazardous Substances Pol | ution
Contingency Plan (NCP) is to provide the organizational structure and procedures
for preparing for and respondi ng to di scharges of oil and rel eases of hazardous
subst ances, pollut ants, and cont anm nants.



8§ 300.2 -- Authority and applicability.

The NCP is required by section 105 of the Conprehensive Environmnental
Response, Conpensation, and Liability Act of 1980, 42 U S.C 9605, as anended by
the Superfund Arendnents and Reauthoriz ation Act of 1986 (SARA), Pub. L. 99 -499,
(hereinafter CERCLA), and by section 311(d) of the dean Water Act (CWY), 33
US C 1321(d), as amended by the G| Pollution Act of 1990 (OPA), Pub. L. 101 -
380. In Executive Order (E. Q) 12777 (56 FR 54757, Cctober 22, 1991), the
Presi dent delegated to the Environnental Protection Agency (EPA) the
responsibility for the amendnment of the NCP. Anendnents to the NCP are
coordinated with nenbers of the National Response Team (NRT) prior to
publication for notice and comnent. This includes coordination with the Federal
Emer gency Managenent Agency (FEMA) and the Nucl ear Regul atory Comm ssion in
order to avoid inconsistent or duplicative requirenments in the energency
pl anning responsi bilities of those agencies. The NCP is a pplicable to response
actions taken pursuant to the authorities under CERCLA and section 311 of the
CWA, as anended.

§ 300.3 -- Scope
(a) The NCP applies to and is in effect for:

(1) Discharges of oil into or on the navigable waters of the United States ,
on the adjoining shorelines, the waters of the contiguous zone, into waters of
t he excl usive econom c zone, or that may affect natural resources bel onging to,
appertai ning to, or under the exclusive managenent authority of the United
States (See sections 311(c)(1l) and 502(7) of the CWA).

(2) Releases into the environnent of hazardous substances, and pollutants or
contam nants whi ch may present an immnent and substantial danger to [*47417]
public health or welfare of the United States.

(b) The NCP provi des for efficient, coordinated, and effective response to
di scharges of oil and rel eases of hazardous substances, pollutants, and
contam nants in accordance with the authorities of CERCLA and the CWA |t
provi des for:

(1) The national response organization that rmay be activated in response
actions. It specifies responsibilities anmong the federal, state, and | oca
governments and descri bes resources that are available for response

(2) The establishment of requirenments for federal, regional, and area
contingency plans. It also sunmarizes state and | ocal emergency planning
requi renents under SARA Title I11.

(3) Procedures for undertaking renoval actions pursuant to section 311 of the
CMA

(4) Procedures for undertaking response actions pursuant to CERCLA

(5) Procedures for involving state governments in the initiation
devel opnment, sel ection, and inplenentati on of response actions, pursuant to
CERCLA

(6) Listing of federal trustees for natural resources for purposes of CERCLA
and the CWA

(7) Procedures for t he participation of other persons in response actions.

(8) Procedures for conpiling and maki ng avail abl e an adm ni strative record
for response actions.



(9) National procedures for the use of dispersants and other chemcals in
renoval s under the COM and res ponse actions under CERCLA

(c) Ininplenmenting the NCP, consideration shall be given to international
assi stance plans and agreenents, security regul ations and responsibilities based
on international agreenents, federal statutes, and executive orders. Act ions
taken pursuant to the provisions of any applicabl e international joint
contingency plans shall be consistent with the NCP, to the greatest extent
possi bl e. The Departnment of State shall be consulted, as appropriate, prior to
taking any action which nay affect its activities.

(d) Additionally, the NCP applies to and is in effect when the Federal
Response Plan and sone or all its Energency Support Functions (ESFs) are
acti vat ed.

§ 300.4 -- Abbreviations.

(a) Departnent and Agency Title Abbreviations:
ATSDR- Agency for Toxic Substances and D sease Registry
CDC- Centers for D sease Control
DOC- Depart nent of Conmer ce
DCD- Depart nent of Def ense
DCE- Depart ment of Energy
DA - Departnent of the Interior
DQJ- Depart nent of Justice
DOL- Department of Labor
DCOS- Department of State
DOT- Department of Transportation
EPA- Envi ronnent al Protection Agency
FEVA- Feder al Emer gency Managenent Agency
GSA- Ceneral Services Administration
HHS- Depart nent of Health and Human Servi ces
NI OSH- National Institute for Cccupat ional Safety and Heal th
NOAA- Nat i onal Qceani ¢ and At nospheric Adm nistration
CSHA- Cccupati onal Heal th and Safety Administration
RSPA- Resear ch and Speci al Prograns Adm nistration

USCG- United States Coast Quard



USDA- United States Departnent of Agriculture

Note: Reference is nmade in the NCP to both the Nucl ear Regul atory Conm ssion
and the National Response Center. In order to avoid confusion, the NCP wll
spel | out Nuclear Regul atory Commi ssion and use the abbrev iation "NRC' only with
respect to the National Response Center.

(b) Qperational Abbreviations:
ACP- Area Contingency Pl an
ARARs - Appl i cabl e or Rel evant and Appropri ate Requirenents
CERCLI S- CERCLA I nformati on System
CRC- Communi ty Rel ati ons Coor di nat or
CRP-Community Rel ations Pl an
DRAT-Di strict Response Advi sory Team
DRG District Response G oup
ERT- Envi ronment al Response Team
ESF- Ener gency Support Function
FCO Federal Coordinating Oficer
FRERP- Feder al Radi ol ogi cal Energency Response Pl an
FRP- Feder al Response Pl an
FS-Feasi bility Study
HRS- Hazard Ranki ng System
LEPC- Local Energency Pl anning Conmittee
NCP- Nat i onal Conti ngency Pl an
NPFC- National Pol |l ution Funds Center
NPL- National Priorities List
NRC- Nat i onal Response Center
NRS- Nat i onal Response System
NRT- Nat i onal Response Team
NSF- Nati onal Strike Force

NSFCC- Nati onal Stri ke Force Coordi nati on Center



Q&M Qperati on and Mai nt enance

OSC- On- Scene Coor di nat or

CSLTF-G I Spill Liability Trust Fund
PA-Prel i m nary Assessnent

PI AT-Public Information Assist Team

RA- Renedi al Action

RCP- Regi onal Conti ngency Pl an

RD- Renedi al Desi gn

RERT- Radi ol ogi cal Energency Response Team
Rl - Renedi al | nvestigation

ROD- Record of Deci sion

RPM Renedi al Proj ect Manager

RRC- Regi onal Response Center

RRT- Regi onal Response Team

SAC- Support Agency Coor di nat or

SERC- St at e Emer gency Response Commi ssi on
Sl -Site I nspection

SMOA- Super fund Menor andum of Agr eenent
SONS- Spi | | of National Significance

SSC- Scienti fic Support Coordi nat or
SUPSALV- United States Navy Supervisor of Sal vage
USFW5- United States Fish and Wldlife Service

8 300.5 -- Definitions.

Terns not defined in this section have the neaning given by CERCLA, the CPA
or the OMA

Activation neans notification by tel ephone or other expeditious nanner or,
when required, the assenbly of sone or all appropriate nmenbers of the RRT or
NRT.

Alternative water supplies as defined by section 101(34) of CERCLA, includes,
but is not limted to, drinking water and househol d wat er supplies

Applicabl e requirenents neans those cl eanup standards, standards of control,
and ot her substantive requirenents, criteria, or limtations pronul gated under



federal environmental or state environmental or facility siting | aws that
specifically address a hazardous substance, pollutant, contam nant, renedia
action, location, or other circunstance found at a CERCLA site. Only those state
standards that are identified by a state in a tinely manner and that are nore
stringent than federal requirenents nmay be a pplicable.

Area Committee (AC) as provided for by CWA sections 311(a)(18) and (j)(4),
means the entity appoi nted by the President consisting of nenbers fromqualified
personnel of federal, state, and | ocal agencies with responsibilities that
i nclude preparing an area contingency plan for an area designated by the
Presi dent .

Area contingency plan (ACP) as provided for by CM sections 311(a)(19) and
(j)(4), means the plan prepared by an Area Cotmittee that is devel oped to be
i mpl emrented in conjunction with the NCP and RCP, in part to address renoval of a
wor st case discharge and to nitigate or prevent a substantial threat of such a
di scharge froma vessel, offshore facility, or onshore facility operating in or
near an area designhated by the President.

Bi orenedi ati on agents means m crobiol ogi cal cultures, enzyne additives, or
nutrient additives that are deliberately introduced into an oil discharge and
that will significantly increase the rate of biodegradation to mtigate the
effects of the discharge

Burni ng agents means those additives that, through physical or chenica
[*47418] nmeans, inprove the conbustibility of the materials to which they are
appl i ed.

CERCLA is the Conprehensive Environmental Response, Conpensation, and
Liability Act of 1980, as anended by the Superfund Arendnents and
Reaut hori zati on Act of 1986.

CERCLIS is the abbreviation of the CERCLA Information System EPA s
conpr ehensi ve data base and nanagenent systemthat inventories and tracks
rel eases addressed or needing to be addressed by the Superfund program CERCLIS
contains the official inventory of CERCLA sites and supports EPA s site planning
and tracking functions. Sites that EPA decides do not warrant nmoving further in
the site evaluation process are given a "No Further Response Action Planned"
(NFRAP) designation in CERCLIS. This neans that no additional federal steps
under CERCLA will be taken at the site unless future informati on so warrants.
Sites are not renoved fromthe data base after conpletion of evaluations in
order to docunent that these eval uations took place and to preclude the
possibility that they be needl essly repeated. Inclusion of a specific site or
area in the CERCLIS data base does not represent a determination of any party's
liability, nor does it represent a finding that any response action is
necessary. Sites that are deleted fromthe NPL are not designated NFRAP sites.
Deleted sites are listed in a separate category in the CERCLI S data base.

Chem cal agents neans those el enents, conpounds, or mxtures that coagulate ,
di sperse, dissolve, enulsify, foam neutralize, precipitate, reduce, solubilize,
oxi di ze, concentrate, congeal, entrap, fix, nake the pollutant mass nore rigid
or viscous, or otherwise facilitate the nitigation of deleterious effects or the
renoval of the pollutant fromthe water. Chem cal agents include biol ogica
addi tives, dispersants, sinking agents, mscellaneous oil spill control agents,
and burning agents, but do not include sorbents.

Caimfor purposes of a release under CERCLA, neans a demand in witing for a
sum certain; for purposes of a discharge under CWA, it means a request, made in
witing for a sumcertain, for conpensation for danages or renoval costs
resulting froman incident.



Caimant as defined by section 1001 of the OPA neans any pers on or governnent
who presents a claimfor conpensation under Title | of the COPA

Coastal waters for the purposes of classifying the size of discharges, neans
the waters of the coastal zone except for the Great Lakes and specified ports
and harbors on inland rivers.

Coastal zone as defined for the purpose of the NCP, neans all United States
waters subject to the tide, United States waters of the Geat Lakes, specified
ports and harbors on inland rivers, waters of the contiguous zone, other waters
of the high seas subject to the NCP, and the | and surface or |and substrata,
ground waters, and anbient ai r proximal to those waters. The term coastal zone
delineates an area of federal responsibility for response action. Precise
boundaries are determ ned by EPA/ USCG agreenents and identified in federal
regi onal contingency pl ans.

Coast Quard District Response Goup (DRG as provided for by CM sections
311(a)(20) and (j)(3), means the entity established by the Secretary of the
departnent in which the USCGis operating, within each USCG district, and shall
consi st of: the conbi ned USCG personnel and equi prent, including marine
firefighting equi prent, of each port in the district; additional prepositioned
response equi pnent; and a district response advisory team

Community rel ations neans EPA's programto i nformand encourage public
participation in the Superfund process and to respond to community concerns. The
term"public" includes citizens directly affected by the site, other interested
citizens or parties, organized groups, elected officials, and potentially
responsi bl e parties (PRPs).

Community rel ations coordinator means | ead agency staff who work with the
CSC/ RPM to involve and i nformthe public about the Superfund process and
response actions in accordance with the interactive conunity relations
requirenents set forth in the NCP.

Conti guous zone neans the zone of the high seas, established by the United
States under Article 24 of the Convention on the Territorial Sea and Contiguous
Zone, which is contiguous to the territorial sea and which extends nine mles
seaward fromthe outer Iimt of the territorial sea.

Cooperative agreement is a legal instrument EPA uses to transfer noney,
property, services, or anything of value to a recipient to acconplish a public
purpose in which substantial EPA involvenent is anticipated during the
per formance of the project.

Damages as defined by section 1001 of the OPA neans danages specified in
section 1002(b) of the Act, and includes the cost of assessing these damages.

D scharge as defined by section 311(a)(2) of the CW, includes, but is not
limted to, any spilling, |eaki ng, punping, pouring, emtting, enptying, or
dunpi ng of oil, but excludes discharges in conpliance with a pernit under
section 402 of the CWA discharges resulting fromcircumstances identified and
reviewed and made a part of the public record with respect to a pernmt issued or
modi fi ed under section 402 of the CWA, and subject to a condition in such
permt, or continuous or anticipated internmttent discharges froma point
source, identified in a pernit or permt application under section 402 of the
CWA, that are caused by events occurring within the scope of relevant operating
or treatnment systens. For purposes of the NCP, discharge al so means substanti al
threat of discharge.



D spersants neans those chemical agents that enul sify, disperse, or
solubilize oil into the water columm or pronote the surface spreading of oi
slicks to facilitate dispersal of the oil into the water colum.

Drinking water supply as defined by section 101(7) of CERCLA, means any raw
or finished water source that is or nmay be used by a public water system (as
defined in the Safe Drinking Water Act (42 U S.C. 300 et seq.) or as drinking
wat er by one or nore individuals.

Envi ronnent as defined by section 101(8) of CERCLA, neans the navigable
waters, the waters of the contiguous zone, and the ocean waters of which the
natural resources are under the exclusive managenent authority of the United
St at es under the Magnuson Fi shery Conservation and Managenent Act (16 U S. C
1801 et seq.); and any other surface water, ground water, drinking water supply,
| and surface or subsurface strata, or anbient air within the United States or
under the jurisdiction of the United States.

Excl usi ve econonic zone, as defined by OPA section 1001, neans the zone
establ i shed by Presidential Proclamati on Nunbered 50 30, dated March 10, 1983,
i ncluding the ocean waters of the areas referred to as "eastern special areas"
in Article 3(1) of the Agreement between the United States of America and the
Uni on of Soviet Socialist Republics on the Maritine Boundary, signed June 1,
1990.

Facility as defined by section 101(9) of CERCLA, neans any buil ding
structure, installation, equipnent, pipe or pipeline (including any pipe into a
sewer or publicly owned treatnent works), well, pit, pond, |agoon, inmpoundnent,
ditch, landfill, storage container, notor vehicle, rolling stock, or aircraft,
or any site or area, where a hazardous substance has been deposited, stored,

di sposed of, or placed, or otherwise come to be located; [*47419] but does not
i nclude any consuner product in cons umer use or any vessel. As defined by
section 1001 of the OPA, it neans any structure, group of structures, equipnent,
or device (other than a vessel) which is used for one or nore of the follow ng
purposes: Exploring for, drilling for, producing, storing, handling,
transferring, processing, or transporting oil. This termincludes any notor
vehicle, rolling stock, or pipeline used for one or nore of these purposes.

Feasibility study (FS) neans a study undertaken by the | ead agency to devel op
and evaluate options for remedial action. The FS enphasi zes data analysis and is
general ly performed concurrently and in an interactive fashion with the renedial
i nvestigation (R), using data gathered during the RI. The R data are used to
define the objectives of the r esponse action, to devel op renedial action
alternatives, and to undertake an initial screening and detail ed analysis of the
alternatives. The termalso refers to a report that describes the results of the
st udy.

Federal Radi ol ogi cal Emergency Response Plan (FRERP) means the inter -agency
agreenent for coordinating the response of various agencies, under a variety of
statutes, to a large radi ol ogi cal accident. The Lead Federal Agency (LFA),
defined by the FRERP, activates the FRERP for any peacetine radiol ogi ca
energency whi ch, based upon its professional judgnent, is expected to have a
significant radiological effect within the United States, its territories,
possessions, or territorial waters and that could require a response by severa
federal agenci es.

Federal Response Plan (FRP) neans the agreenent signed by 27 federa
departnents and agencies in April 1987 and devel oped under the authorities of
t he Earthquake Hazards Reduction Act of 1977 (42 U S.C. 7701 et seq.) and the



Di saster Relief Act of 1974 (42 U S.C 3231 et seq.), as anmended by the Stafford
D saster Relief Act of 1988.

First federal official means the first federal representative of a
partici pati ng agency of the National Response Teamto arrive at the scene of a
di scharge or a release. This of ficial coordinates activities under the NCP and
may initiate, in consultation with the G8C, any necessary actions until the
arrival of the predesignated OSC. A state with primary jurisdiction over a site
covered by a cooperative agreenment will act inthe s tead of the first federa
official for any incident at the site.

Fund or Trust Fund neans the Hazardous Substance Superfund established by
section 9507 of the Internal Revenue Code of 1986.

G ound water as defined by section 101(12) of CERCLA, neans water in a
saturated zone or stratum beneath the surface of |and or water

Hazard Ranki ng System (HRS) neans the method used by EPA to eval uate the
relative potential of hazardous substance rel eases to cause health or safety
probl ens, or ecol ogical or environnen tal danage.

Hazar dous substance as defined by section 101(14) of CERCLA, neans: Any
subst ance desi gnated pursuant to section 311(b)(2)(A) of the CM;, any el enent,
conpound, m xture, solution, or substance designated pursuant to section 102 of
CERCLA; any hazardous waste having the characteristics identified under or
listed pursuant to section 3001 of the Solid Waste D sposal Act (but not
i ncluding any waste the regul ati on of which under the Solid Waste D sposal Act
(42 U S.C. 6901 et seq.) has been suspende d by Act of Congress); any toxic
pollutant |isted under section 307(a) of the CWA, any hazardous air poll utant
listed under section 112 of the Cean Air Act (42 U S. C. 7521 et seq.); and any
i mm nently hazardous chem cal substance or mxture with respect t o which the EPA
Adm ni strator has taken action pursuant to section 7 of the Toxic Substances
Control Act (15 U S.C 2601 et seq.). The termdoes not include petrol eum
including crude oil or any fraction thereof which is not otherw se specifically
listed or designated as a hazardous substance in the first sentence of this
par agraph, and the termdoes not include natural gas, natural gas |iquids,
liquified natural gas, or synthetic gas usable for fuel (or mxtures of natura
gas and such synthetic gas).

Indian tribe as defined by section 101(36) of CERCLA, means any Indian tribe,
band, nation, or other organized group or comunity, including any A aska Native
village but not including any Al aska Native regional or village corporation,
which is recognized as eligible for the special prograns and services provided
by the United States to Indians because of their status as Indians. "Indian
tribe," as defined by COPA section 1001, neans any Indian tribe, band, nation, or
ot her organi zed group or comunity, but not including any Al aska Native regiona
or village corporation, which is recogni zed as eligible for the special prograns
and services provided by the United States to Indians because of their status as
I ndi ans and has governmental authority over lands belongi ng to or controlled by
the tribe.

Inland waters, for the purposes of classifying the size of discharges, neans
those waters of the United States in the inland zone, waters of the Great Lakes,
and specified ports and harbors on inland rivers.

Inland zone mneans the environnment inland of the coastal zone excluding the
G eat Lakes and specified ports and harbors on inland rivers. The terminl and
zone delineates an area of federal responsibility for response action. Precise
boundaries are determ ned by EPA/USCG agreenments and identified in federa
regi onal contingency pl ans.



Lead adnministrative trustee neans a natural resource trustee who is
desi gnated on an incident -by-incident basis for the purpose of preassessnment and
damage assessnent and chosen by the other trustees whose natural resources are
affected by the incident. The lead admnistrative trustee facilitates effective
and efficient communication during response operati ons between the OSC and the
other natural resource trustees conducting activities associ ated with danmage
assessnent, and is responsible for applying to the OSC for access to response
operations resources on behalf of all trustees for initiation of a danage
assessment .

Lead agency neans the agency that provides the GGC RPMto plan and inpl enen t
response actions under the NCP. EPA, the USCG another federal agency, or a
state (or political subdivision of a state) operating pursuant to a contract or
cooperative agreenent executed pursuant to section 104(d)(1) of CERCLA, or
desi gnated pursuant to a Superfund Menorandum of Agreenent (SMDA) entered into
pursuant to subpart F of the NCP or other agreenents nay be the | ead agency for
a response action. In the case of a rel ease of a hazardous substance, pollutant,
or contam nant, where the release is on, or the sole source of the release is
from any facility or vessel under the jurisdiction, custody, or control of
Department of Defense (DOD) or Departnent of Energy (DCE), then DOD or DCE will
be the | ead agency. Wiere the release is on, or the sole sour ce of the rel ease
is from any facility or vessel under the jurisdiction, custody, or control of a
federal agency other than EPA, the USCG DOD, or DCE, then that agency wll be
the | ead agency for renedial actions and renoval actions other than enmergencie s.
The federal agency naintains its | ead agency responsibilities whether the renedy
is selected by the federal agency for non -NPL sites or by EPA and the federa
agency or by EPA al one under CERCLA section 120. The | ead agency wll consult
with the support agency, if one exists, throughout the response process.

[*47420]

Managerment of mgration neans actions that are taken to mnimze and mtigate
the mgration of hazardous substances or pollutants or contam nants and the
effects of such mgration. Measur es may include, but are not limted to,
managenent of a plune of contam nation, restoration of a drinking water aquifer,
or surface water restoration.

M scel | aneous oil spill control agent is any product, other than a
di spersant, sinking agent, surface washing agent, surface collecting agent,
bi oremedi ati on agent, burning agent, or sorbent that can be used to enhance oi
spill cleanup, renmoval, treatnent, or mtigation

Nati onal Pollution Funds Center (NPFC) neans the entity established by the
Secretary of Transportation whose function is the admnistration of the Gl
Spill Liability Trust Fund (OSLTF). Anong the NPFC s duties are: providing
appropriate access to the OSLTF for federal agenci es and states for renoval
actions and for federal trustees to initiate the assessment of natural resource
damages; providi ng appropriate access to the OSLTF for clains; and coordinating
cost recovery efforts.

National Priorities List (NPL) neans the list, conpiled by EPA pursuant to
CERCLA section 105, of uncontrolled hazardous substance releases in the United
States that are priorities for long -termrenedi al eval uati on and response.

Nati onal response system (NRS) is the nechanismfor coordi nati ng response
actions by all levels of government in support of the OGSC RPM The NRS is
conposed of the NRT, RRTs, CSC RPM Area Committees, and Special Teans and
related support entities. The NRS is capable of expanding or contracting to
accomodat e the response effort required by the size or conplexity of the
di scharge or rel ease



National Strike Force (NSF) is a special team established by the USCG
including the three USCG Stri ke Teans, the Public Information Assist Team
(PIAT), and the National Strike Force Coordina tion Center. The NSF is avail abl e
to assist CSCs/RPMs in their preparedness and response duties.

National Strike Force Coordination Center (NSFCC), authorized as the Nationa
Response Unit by OWM sections 311(a)(23) and (j)(2), means the entity
established by the Secretary of the departrment in which the USCG is operating at
Eli zabeth Cty, North Carolina with responsibilities that include admnistration
of the USCG Stri ke Teans, nai ntenance of response equi prment inventories and
| ogi stic networks, and conduc ting a national exercise program

Natural resources neans land, fish, wildlife, biota, air, water, ground
wat er, drinking water supplies, and other such resources bel ongi ng to, managed
by, held in trust by, appertaining to, or otherwise controlled by the U nited
States (including the resources of the exclusive econom c zone defined by the
Magnuson Fi shery Conservation and Managenent Act of 1976), any state or |oca
governnent, any foreign governnent, any Indian tribe, or, if such resources are
subject to a trust restriction on alienation, any nenber of an Indian tribe.

Navi gabl e waters as defined by 40 CFR 110.1, reans the waters of the United
States, including the territorial seas. The termi ncl udes:

(1) Al waters that are currently used, were used in the p ast, or may be
susceptible to use in interstate or foreign commerce, including all waters that
are subject to the ebb and flow of the tide;

(2) Interstate waters, including interstate wetl ands;

(3) Al other waters such as intrastate | akes, rivers, streans (including
intermttent streans), nudflats, sandflats, and wetlands, the use, degradation,
or destruction of which would affect or could affect interstate or foreign
conmer ce i ncludi ng any such waters;

(i) That are or could be used by interstate or foreig n travelers for
recreational or other purposes;

(ii) Fromwhich fish or shellfish are or could be taken and sold in
interstate or foreign comrerce;

(iii) That are used or could be used for industrial purposes by industries in
i nterstate commerce;

(4) Al inpoundments of waters otherw se defined as navi gabl e waters under
this section;

(5) Tributaries of waters identified in paragraphs (a) through (d) of this
definition, including adjacent wetlands; and

(6) Wetlands adjacent to waters identified in paragraphs (a) through (e) of
this definition: Provided, that waste treatnment systens (other than cooling
ponds neeting the criteria of this paragraph) are not waters of the United
St at es.

(7) Waters of the United States do not include prior converted cropl and.
Not wi t hstandi ng the determi nation of an area's status as prior converted
cropland by any other federal agency, for the purposes of the dean Water Act,
the final authority regarding G ean Water Act jurisdiction remains with EPA

O fshore facility as defined by section 101(17) of CERCLA and section
311(a)(11) of the CWA, neans any facility of any kind located in, on, or under
any of the navigable waters of the United States, and any facility of any kind



which is subject to the jurisdiction of the United States a nd is located in, on,
or under any other waters, other than a vessel or a public vessel.

Gl as defined by section 311(a)(1) of the CWA, neans oil of any kind or in

any form including, but not limted to, petroleum fuel oil, sludge, oil

refuse, and oil mixed with wastes other than dredged spoil. G I, as defined by
section 1001 of the OPA neans oil of any kind or in any form including, but not
limted to, petroleum fuel oil, sludge, oil refuse, and oil mxed with wastes
ot her than dredged spoil, but does not include petroleum including crude oil or

any fraction thereof, which is specifically listed or designated as a hazardous
subst ance under subparagraphs (A) through (F) of section 101(14) of the

Conpr ehensi ve Environmental Response, Conpensation, and L iability Act (42 U S. C
9601) and which is subject to the provisions of that Act.

Gl Spill Liability Trust Fund (CSLTF) means the fund established under
section 9509 of the Internal Revenue Code of 1986 (26 U S.C. 9509).

On-scene coordinator (OSC) means t he federal official predesignated by EPA or
the USCG to coordinate and direct responses under subpart D, or the government
official designated by the | ead agency to coordinate and direct renoval actions
under subpart E of the NCP.

Onshore facility as defined by section 101(18) of CERCLA, neans any facility
(including, but not limted to, notor vehicles and rolling stock) of any kind
located in, on, or under any |and or non -navigable waters within the United
States; and, as defined by section 311(a)(10) of t he CM, neans any facility
(including, but not limted to, notor vehicles and rolling stock) of any kind
located in, on, or under any land within the United States other than submerged
| and.

On-site nmeans the areal extent of contam nation and all suitable areas in
very close proximty to the contam nati on necessary for inplenentation of the
response action.

Qperabl e unit neans a discrete action that conprises an increnental step
toward conprehensively addressing site problems. This discrete portion of a
remedi al response nmanages migration, or elinnates or mtigates a rel ease,
threat of a rel ease, or pathway of exposure. The cleanup of a site can be
divided into a nunber of operable units, depending on the conplexity of the
probl ens associated with the site. [*47421] Qperable units may address
geographi cal portions of a site, specific site problens, or initial phases of an
action, or may consist of any set of actions performed over time or any actions
that are concurrent but located in different parts of a site.

Qperation and nmai ntenance (Q&%\) neans nmeasures required to maintain the
ef fecti veness of response actions.

Person as defined by section 101(21) of CERCLA, nmeans an individual, firm
corporation, association, partnership, consortium joint venture, co mercial
entity, United States governnent, state, municipality, comm ssion, political
subdi vision of a state, or any interstate body. As defined by section 1001 of
the OPA, "person" neans an individual, corporation, partnership, association,
state, municipality, conmmssion, or political subdivision of a state, or any
i nterstate body.

Pol I utant or contam nant as defined by section 101(33) of CERCLA, shall
include, but not be limted to, any el enent, substance, conpound, or m xture,
i ncl udi ng di sease-causi ng agents, which after release into the environnment and
upon exposure, ingestion, inhalation, or assimlation into any organism either
directly fromthe environment or indirectly by ingestion through food chains,



will or may reasonably be anticipated to caus e death, disease, behaviora
abnornalities, cancer, genetic mutation, physiological mal functions (including
mal functions in reproduction) or physical deformations, in such organi sns or
their offspring. The termdoes not include petroleum including crude o il or any
fraction thereof which is not otherw se specifically listed or designated as a
hazar dous substance under section 101(14) (A) through (F) of CERCLA, nor does it
i nclude natural gas, liquified natural gas, or synthetic gas of pipeline quality
(or mxtures of natural gas and such synthetic gas). For purposes of the NCP
the termpollutant or contam nant means any pollutant or contam nant that may
present an imminent and substantial danger to public health or welfare of the
United States.

Post -renoval site control nmeans those activities that are necessary to
sustain the integrity of a Fund -financed renoval action following its
concl usi on. Post -renoval site control may be a renoval or renedial action under
CERCLA. The termincludes, without being linmted to, activities such as
relighting gas flares, replacing filters, and collecting | eachate.

Prelimnary assessment (PA) under CERCLA neans review of existing information
and an off -site reconnai ssance, if appropriate, to determne if a release nay
require additional investigation or action. A PA may include an on -site
reconnai ssance, if appropriate.

Public participation, see the definition for comunity relations.

Public vessel as defined by section 311(a)(4) of the OM, nmeans a vesse
owned or bareboat -chartered and operated by the United States, or by a state or
political subdivision thereof, or by a foreign nation, except when such vessel
i s engaged in comrerce

Quality assurance project plan (Q@APP) is a witten docunent, associated with
all renedial site sanpling activities, which presents in specific terns the
organi zati on (where applicable), objectives, functional activities, and specific
qual ity assurance (Q3) and quality control (QC) activities designed to achieve
the data quality objectives of a specific project(s) or continuing operation(s).
The QAPP is prepared for each specific project or continuing operation (or group
of simlar projects or continuing operations). The QAPP will be prepared by the
responsi bl e program of fice, regional of fice, |aboratory, contractor, recipient
of an assi stance agreenent, or other organi zation. For an enforcenent action,
potentially responsible parties may prepare a QAPP subject to | ead agency
approval .

Rel ease as defined by section 101(22) of CERCLA, neans any spilling, |eaking
punpi ng, pouring, emtting, enptying, discharging, injecting, escaping,
| eachi ng, dumping, or disposing into the environment (including the abandonment
or discarding of barrels, containers, and other cl osed receptacl es containing
any hazardous substance or pollutant or contam nant), but excludes: Any rel ease
which results in exposure to persons solely within a workplace, with respect to
a cl ai mwhi ch such persons may assert agai nst the enpl oyer of such persons;
em ssions fromthe engine exhaust of a notor vehicle, rolling stock, aircraft,
vessel, or pipeline punping station engine; release of source, byproduct, or
special nuclear material froma nuclear incident, as those ternms are defined in
the Atom c Energy Act of 1954, if such rel ease is subject to requirenments with
respect to financial protection established by the Nucl ear Regul atory Commi ssion
under section 170 of such Act, or, for the purposes of section 104 of CERCLA or
any ot her response action, any rel ease of source, byproduc t, or special nuclear
material fromany processing site designated under section 102(a)(1l) or 302(a)
of the Uranium M I | Tailings Radiation Control Act of 1978 (42 U S.C 7901 et



seq.); and the normal application of fertilizer. For purposes of the NCP
rel ease al so means threat of release.

Rel evant and appropriate requirenents means those cl eanup standards,
standards of control, and other substantive requirenments, criteria, or
limtations pronul gated under federal environnental or state environmental or
facility siting laws that, while not "applicable" to a hazardous substance
pol lutant, contam nant, renedial action, |ocation, or other circunstance at a
CERCLA site, address problens or situations sufficiently simlar to those
encountered at the CERCLA site that their use is well suited to the particul ar
site. Only those state standards that are identified in a tinely manner and are
more stringent than federal requirenents may be rel evant and appropri ate.

Remedi al design (RD) neans the technical analysis and procedures which follow
the selection of remedy for a site and result in a detailed set of plans and
specifications for inplenentation of the remedial action.

Remedi al investigation (R) is a process undertaken by the | ead agency to
determne the nature and extent of the problem presented by the rel ease. The R
enphasi zes data collection and site characterization, and is generally perforned
concurrently and in an interactive fashion with the feasibility study. The R
i ncl udes sanpling and nonitoring, as nec essary, and includes the gathering of
sufficient information to determ ne the necessity for renedial action and to
support the evaluation of renedial alternatives.

Remedi al project nmanager (RPM neans the official designated by the |ead
agency to coordinat e, nmonitor, or direct renedial or other response actions
under subpart E of the NCP

Rermredy or renedial action (RA) neans those actions consistent with pernanent
remedy taken instead of, or in addition to, renoval action in the event of a
rel ease or threat ened rel ease of a hazardous substance into the environnment, to
prevent or mnimze the rel ease of hazardous substances so that they do not
mgrate to cause substantial danger to present or future public health or
wel fare or the environnent. The terminclud es, but is not limted to, such
actions at the location of the rel ease as storage, confinenent, perineter
protection using dikes, trenches, or ditches, clay cover, neutralization,
cl eanup of rel eased hazardous substances and associ ated contam nated nateria |s,
recycling or reuse, diversion, destruction, segregation of reactive wastes,
dredgi ng or excavations, repair or replacenent of |eaking containers, collection
of [*47422] |eachate and runoff, on -site treatment or incineration, provision
of alternative water supplies, any nonitoring reasonably required to assure that
such actions protect the public health and wel fare and the environnent and,
where appropriate, post -renoval site control activities. The termincludes the
costs of permanent relocation of re sidents and busi nesses and comunity
facilities (including the cost of providing "alternative | and of equival ent
value" to an Indian tribe pursuant to CERCLA section 126(b)) where EPA
determnes that, alone or in conbination with other neasures, such reloc ation is
nmore cost -effective than, and environnentally preferable to, the transportation,
storage, treatnent, destruction, or secure disposition off -site of such
hazar dous substances, or may ot herw se be necessary to protect the public health
or welfare; the termincludes off -site transport and off -site storage
treatnent, destruction, or secure disposition of hazardous substances and
associ ated contam nated materials. For the purpose of the NCP, the termalso
i ncludes enforcenment activities related thereto .

Renmove or renoval as defined by section 311(a)(8) of the CWA, refers to
contai nment and renoval of oil or hazardous substanc es fromthe water and
shorelines or the taking of such other actions as may be necessary to mninze



or nitigate damage to the public health or welfare of the United States
(including, but not limted to, fish, shellfish, wildlife, public and private
property, and shorelines and beaches) or to the environnent. For the purpose of
the NCP, the termalso includes nonitoring of action to renove a di scharge. As
defined by section 101(23) of CERCLA, renove or renoval neans the cl eanup or
renoval of rel eased hazar dous substances fromthe environment; such actions as
may be necessary taken in the event of the threat of rel ease of hazardous
substances into the environnent; such actions as nmay be necessary to nonitor,
assess, and evaluate the release or threat of rele ase of hazardous substances;
the di sposal of renoved material; or the taking of such other actions as may be
necessary to prevent, mnimze, or mtigate danage to the public health or

wel fare of the United States or to the environnment, which nay otherwi se result
froma release or threat of release. The termincludes, in addition, wthout
being limted to, security fencing or other nmeasures to limt access, provision
of alternative water supplies, tenporary evacuati on and housi ng of threatened

i ndividuals not otherw se provided for, action taken under section 104(b) of
CERCLA, post -renoval site control, where appropriate, and any energency

assi stance which nmay be provided under the D saster Relief Act of 1974. For the
purpose of the NCP, the termal so include s enforcenent activities related

t her et o.

Renmoval costs as defined by section 1001 of the OPA neans the costs of
renmoval that are incurred after a discharge of oil has occurred, or in any case
in which there is a substantial threat of a discharge of oil, t he costs to
prevent, mininmze, or mtigate oil pollution fromsuch an incident.

Respond or response as defined by section 101(25) of CERCLA, neans renove,
renoval , remedy, or renedial action, including enforcenent activities related
t heret o.

Responsi bl e party as defined by section 1001 of the OPA, neans the foll ow ng

(1) Vessels-In the case of a vessel, any person owning, operating, or dem se
chartering the vessel

(2) Onshore Facilities-In the case of an onshore facility (other than a
pi peline), any person owning or operating the facility, except a federal agency,
state, municipality, comm ssion, or political subdivision of a state, or any
interstate body, that as the owner transfers possession and right to use the
property to another person by | ease, assi gnment, or permt.

(3) Ofshore Facilities-In the case of an offshore facility (other than a
pi peline or a deepwater port |icensed under the Deepwater Port Act of 1974 (33
US C 1501 et seq.)), the lessee or permttee of the area in which the facility
is located or the holder of a right of use and easenent granted under applicable
state law or the Quter Continental Shelf Lands Act (43 U S.C 1301-1356) for the
area in which the facility is located (if the holder is a different person than
the | essee or per mittee), except a federal agency, state, nmunicipality,
conmi ssion, or political subdivision of a state, or any interstate body, that as
owner transfers possession and right to use the property to another person by
| ease, assignment, or permt.

(4) Deepwater Ports-In the case of a deepwater port licensed under the
Deepwat er Port Act of 1974 (33 U S.C 1501-1524), the licensee.

(5) Pipelines-In the case of a pipeline, any person owning or operating the
pi pel i ne.

(6) Abandonnent -1n the case of an abandoned ves sel, onshore facility,
deepwat er port, pipeline, or offshore facility, the person who woul d have been



responsi bl e parties imediately prior to the abandonnent of the vessel or
facility.

SARA is the Superfund Arendnents and Reaut horization Act of 1986. In a ddition

to certain free-standing provisions of law, it includes amendnments to CERCLA,

the Solid Waste D sposal Act, and the Internal Revenue Code. Anong the free -
standing provisions of lawis Title Il of SARA also known as the "Energency

Pl anni ng and Comnunity Ri ght -to-Know Act of 1986" and Title IV of SARA also
known as the "Radon Gas and | ndoor Air Quality Research Act of 1986." Title V of
SARA anendi ng the Internal Revenue Code is al so known as the "Superfund Revenue
Act of 1986."

Si nki ng agents neans those additives applied to oil discharges to sink
floating pollutants bel ow the water surface.

Site inspection (SI) means an on-site investigation to determ ne whet her
there is a release or potential release and the nature of the associ ated
threats. The purpose is to augment the data collected in the prelimnary
assessnent and to generate, if necessary, sanpling and other field data to
determine if further action or investigation is appropriate.

Si ze classes of discharges refers to the follow ng size class es of oi
di scharges which are provi ded as gui dance to the OSC and serve as the criteria
for the actions delineated in subpart D. They are not nmeant to inply associated
degrees of hazard to public health or welfare of the United States, nor are they
a nmeasure of environnental injury. Any oil discharge that poses a substantia
threat to public health or welfare of the United States or the environnment or
results in significant public concern shall be classified as a najor discharge
regardl ess of the following quantitative measures

(1) Mnor discharge nmeans a discharge to the inland waters of |ess than 1,000
gallons of oil or a discharge to the coastal waters of |ess than 10,000 gal | ons
of oil.

(2) Medium di scharge means a di scharge of 1,000 to 10,000 gallons of oil to
the inland waters or a discharge of 10,000 to 100,000 gallons of oil to the
coastal waters.

(3) Major discharge nmeans a di scharge of nmore than 10,000 gallons of oil to
the inland waters or nore than 100,000 gallons of oil to the coastal waters.

Si ze classes of releases refers to the followi ng size classifications which
are provi ded as guidance to the OSC for neeting pollution reporting requirenents
in subpart B. The final determ nation of the appropriate classification of a
release will be made by the COSC based on consideration of [*47423] the
particul ar rel ease (e.g., size, location, inpact, etc.):

(1) Mnor release neans a rel ease of a quantity of hazardous substance(s),
pol lutant(s), or contam nant(s) that poses mninmal threat to public healt h or
wel fare of the United States or the environnent.

(2) Mediumrel ease nmeans a rel ease not neeting the criteria for
classification as a mnor or najor rel ease.

(3) Major release neans a rel ease of any quantity of hazardous substance(s),
pol lutant(s), or contam nant(s) that poses a substantial threat to public health
or welfare of the United States or the environnent or results in significant
public concern

Sorbents means essentially inert and insoluble materials that are used to
renmove oil and hazardous substances fromwater through adsorption, in which the
oil or hazardous substance is attracted to the sorbent surface and then adheres



toit; absorption, in which the oil or hazardous substance penetrates the pores
of the sorbent material; or a conbination of the two. Sorbents are generally
manuf actured in particulate formfor spreading over an oil slick or as sheets,
rolls, pillows, or boons. The sorbent naterial may consist of, but is not
limted to, the following material s:

(1) Oganic products -

(i) Peat noss or straw,

(ii) Cellulose fibers or cork;
(iii) Corn cobs;

(iv) Chicken, duck, or other bird feathers.
(2) Mneral conpounds -

(i) Vol canic ash or perlite;
(ii) Vermculite or zeolite.
(3) Synthetic products -

(i) Pol ypropyl ene;

(ii) Polyethyl ene;

(iii) Polyurethane;

(iv) Polyester.

Source control action is the construction or installation and start -up of
those actions necessary to prevent the continued rel ease of hazardous substances
or pollutants or contam nants (primarily froma source on top of or wi thin the
ground, or in buildings or other structures) into the environnent.

Source control maintenance neasures are those nmeasures intended to naintain
the effectiveness of source control actions once such actions are operating and
functioning properly, such as the maintenance of landfill caps and | eachate
col | ection systens.

Speci fied ports and harbors neans those ports and harbor areas on inland
rivers, and |land areas immedi ately adjacent to those waters, where the USCG acts
as predesignated on-scene coor dinator. Precise |ocations are determ ned by
EPA/ USCG regi onal agreenents and identified in federal Regional Contingency
Pl ans and Area Contingency Pl ans.

Spill of national significance (SONS) neans a spill that due to its severity,
size, location, actual or potential inpact on the public health and welfare or
the environnment, or the necessary response effort, is so conplex that it
requi res extraordi nary coordi nation of federal, state, local, and responsible
party resources to contain and clean up the disch arge.

State means the several states of the United States, the District of
Col unbi a, the Commonweal th of Puerto R co, GQuam Anerican Sanpa, the U S Virgin
I sl ands, the Commonweal th of the Northern Marianas, and any other territory or
possession over which the United States has jurisdiction. For purposes of the
NCP, the termincludes Indian tribes as defined in the NCP except where
specifically noted. Section 126 of CERCLA provides that the governing body of an
Indian tribe shall be afforded substantially t he sane treatnent as a state with
respect to certain provisions of CERCLA Section 300.515(b) of the NCP describes
the requirements pertaining to Indian tribes that wish to be treated as states
under CERCLA



Super fund Menorandum of Agreenent (SMDA) nmeans a nonbi nding, witten document
executed by an EPA Regional Adm nistrator and the head of a state agency that
may establish the nature and extent of EPA and state interaction during the
renoval , pre-renedial, remedial, and/or enforcenent response process. Th e SMOA
is not a site-specific document although attachnments nmay address specific sites.
The SMOA generally defines the role and responsibilities of both the | ead and
t he support agenci es.

Superfund state contract is a joint, legally binding agreenment betwe en EPA
and a state to obtain the necessary assurances before a federal -l|ead renedia
action can begin at a site. In the case of a political subdivision -lead renedia
response, a three-party Superfund state contract anmong EPA, the state, and
political subdi vision thereof, is required before a political subdivision takes
the lead for any phase of renedial response to ensure state invol venent pursuant
to section 121(f)(1) of CERCLA. The Superfund state contract may be amended to
provide the state's CERCLA sect ion 104 assurances before a political subdivision
can take the lead for renedial action

Support agency neans the agency or agencies that provide the support agency
coordinator to furni sh necessary data to the | ead agency, review response data
and docunent s, and provi de ot her assistance as requested by the OSC or RPM EPA
the USCG another federal agency, or a state nmay be support agencies for a
response action if operating pursuant to a contract executed under section
104(d) (1) of CERCLA or designated pur suant to a Superfund Menorandum of
Agreenent entered into pursuant to subpart F of the NCP or other agreenent. The
support agency may al so concur on deci si on docunents.

Support agency coordi nator (SAC) neans the official designated by the support
agency, as appropriate, to interact and coordinate with the | ead agency in
response actions under subpart E of this part.

Surface collecting agents mneans those chemical agents that forma surface
filmto control the |ayer thickness of oil

Surface washing agent is any product that removes oil fromsolid surfaces,
such as beaches and rocks, through a detergency nmechani sm and does not invol ve
di spersing or solubilizing the oil into the water col um.

Tank vessel as defined by section 1001 of the OPA means a vessel that is
constructed or adapted to carry, or that carries oil or hazardous material in
bul k as cargo or cargo residue, and that:

(1) is a vessel of the United States;
(2) operates on the navigable waters; or

(3) transfers oil or hazardous material in a plac e subject to the
jurisdiction of the United States.

Threat of discharge or release, see definitions for discharge and rel ease.
Threat of release, see definition for rel ease

Treat ment technol ogy neans any unit operation or series of unit operations
that al ters the conposition of a hazardous substance or pollutant or contam nant
t hrough chem cal, biol ogical, or physical neans so as to reduce toxicity,
mobility, or volume of the contam nated materials being treated. Treatnent
technol ogies are an alternative t o | and di sposal of hazardous wastes w thout
treat nent.

Trustee neans an official of a federal natural resources nmanagenent agency
designated in subpart G of the NCP or a designated state official or Indian



tribe or, in the case of discharges covered by the OPA a foreign governnent
of ficial, who may pursue clains for damages under section 107(f) of CERCLA or
section 1006 of the OPA

United States when used in relation to section 311(a)(5) of the CWA neans
the states, the District of Colunbia, the Conmonwea Ith of Puerto Rico, the
Northern Mariana |slands, Quam [*47424] Anerican Sanpa, the United States
Virgin Islands, and the Pacific Island Governnents. United States, when used in
relation to section 101(27) of CERCLA and section 1001(36) of the OPA incl udes
the several states of the United States, the District of Colunbia, the
Commonweal th of Puerto Rico, Quam American Sanoba, the United States Virgin
I sl ands, the Commonweal th of the Northern Marianas, and any other territory or
possessi on over which the United States has jurisdiction

Vessel as defined by section 101(28) of CERCLA, neans every description of
watercraft or other artificial contrivance used, or capable of being used, as a
means of transportation on water; and, as defined by section 311(a)( 3) of the
CWA, neans every description of watercraft or other artificial contrivance used,
or capabl e of being used, as a means of transportation on water other than a
public vessel

Vol unt eer neans any i ndividual accepted to performservices by the | ead
agency which has authority to accept volunteer services (exanples: See 16 U S. C
742f (c)). A volunteer is subject to the provisions of the authorizing statute
and the NCP

Wrst case discharge as defined by section 311(a)(24) of the CW, neans, in
the case of a vessel, a discharge in adverse weather conditions of its entire
cargo, and, in the case of an offshore facility or onshore facility, the |argest
foreseeabl e di scharge in adverse weat her conditions.

§ 300.6 -- Use of number and gender

As used in thi s regulation, words in the singular also include the plural and
words in the mascul i ne gender also include the fem nine and vice versa, as the
case may require.

§ 300.7 -- Conputation of tinme.

In conmputing any period of time prescribed or allowed in thes e rules of
practice, except as otherw se provided, the day of the event fromwhich the
desi gnated period begins to run shall not be included. Saturdays, Sundays, and
federal |egal holidays shall be included. Wen a stated tine expires on a
Sat urday, Sunday, or legal holiday, the stated tine period shall be extended to
i nclude the next business day.

Subpart B-Responsibility and O gani zati on for Response

§ 300.100 -- Duties of President delegated to federal agencies.

In Executive Orders 12580 and 12777, th e President del egated certain
functions and responsibilities vested in himby the CM, CERCLA and the CPA

§ 300.105 -- Ceneral organi zation concepts.

(a) Federal agencies shoul d:



(1) Plan for energencies and devel op procedures for addressing oil discha rges
and rel eases of hazardous substances, pollutants, or contan nants;

(2) Coordinate their planning, preparedness, and response activities with one
anot her;

(3) Coordinate their planning, preparedness, and response activities with
affected states, |ocal governnents, and private entities; and

(4) Make avail able those facilities or resources that nay be useful in a
response situation, consistent with agency auth orities and capabilities.

(b) Three fundanental kinds of activities are performed pursuant to the NCP

(1) Preparedness planning and coordination for response to a discharge of oi
or rel ease of a hazardous substance, pollutant, or contam nant;

(2) Notification and conmmuni cations; and
(3) Response operations at the scene of a discharge or rel ease.
(c) The organizational elenents created to performthese activities are:

(1) The NRT, responsible for national response and preparedness pl anning, for
coordi nating regional planning, and for providing policy guidance and support to
t he Regi onal Response Teans (RRTs). NRT nmenbership consists of representatives
fromthe agencies specified in 8 300.175(b).

(2) RRTs, responsible for regional planning and preparedness activities
bef ore response actions, and for providi ng advice and support to the OSC or RPM
when activated during a response. RRT nmenbership consists of designated
representatives fromeach federal agency participating in the NRT together with
state and (as agreed upon by the states) |ocal governnent representatives.

(3) The GsC and the RPM prinmarily responsible for directing response efforts
and coordinating all other efforts at the scene of a discharge or rel ease. The
other responsibilities of OSCs and RP Ms are described in § 300.135.

(4) Area Conmittees, responsible for devel opi ng, under direction of the OSC
ACPs for each area designated by the President. Responsibilities of Area
Commttees are described in § 300.205(c).

(d) The basic framework for the response managenent structure is a system
(e.g., aunified command systen) that brings together the functions of the
Federal Government, the state government, and the responsible party to achieve
an effective and efficient response, where the OSC maintain s authority.

(e)(1) The organi zati onal concepts of the national response systemare
depicted in the followi ng Figures la and 1b:

[ *47425]

[ See Figure la. National Response System Concepts: Response and Figure 1b.
Nati onal Response System Concepts: Plan ning in Oficial Publication on Page
47425 and 47426] [*47427]

(2) The standard federal regional boundaries (which are al so the geographic
areas of responsibility for the RRTs) are shown in the following Figure 2:

[ *47428]

[See Figure 2 - Standard Regi onal Boundaries for Ten Regions in Oficial
Publ i cation on Page 47428]



(3) The USCG District boundaries are shown in the following Figure 3:

[See Figure 3 - U S Coast Quard Districts in Oficial Publication on Page
47429] [*47430]

§ 300.110 -- National Response Team
Nati onal planning and coordination is acconplished through the NRT.

(a) The NRT consists of representatives fromthe agencies nanmed in §
300. 175(b). Each agency shall designate a nmenber to the teamand sufficient
alternates to ensure representation, as agency resources permt. The NRT will
consi der requests for nmenbership on the NRT from ot her agenci es. O her agencies
may request nenbership by forwardi ng such requests to the chair of the NRT.

(b) The chair of the NRT shall be the repr esentative of EPA and the vice
chair shall be the representative of the USCG wth the exception of periods of
activation because of response action. During activation, the chair shall be the
menber agency providing the GSC RPM The vice chair shall mainta in records of
NRT activities along with national, regional, and area plans for response
actions.

(c) Wiile the NRT desires to achieve a consensus on all nmatters brought
before it, certain matters may prove unresol vabl e by this neans. In such cases,
each agency serving as a participating agency on the NRT nmay be accorded one
vote in NRT proceedings.

(d) The NRT may establish such bylaws and committees as it deens appropriate
to further the purposes for which it is established

(e) The NRT shall evaluate neth ods of responding to discharges or rel eases;
shal | recomend any changes needed in the response organi zati on; and shal
recomrend to the Admi nistrator of EPA changes to the NCP designed to i nprove the
effectiveness of the national response system includin g drafting of regulatory
| anguage.

(f) The NRT shall provide policy and programdirection to the RRTs.

(g) The NRT may consider and nmake recommendati ons to appropriate agenci es on
the training, equipping, and protection of response teans and necessary
research, devel opnent, denonstration, and eval uation to inprove response
capabilities.

(h) Direct planning and preparedness responsibilities of the NRT include:
(1) Maintaining national preparedness to respond to a najor discharge of oi

or release of a hazardous substance, pollutant, or contam nant that is beyond
regional capabilities;

(2) Publishing guidance docunments for preparation and i npl enentati on of SARA
Title Ill local energency response plans;

(3) Mnitoring incomng reports fromall RRTs and activati ng for a response
action, when necessary;

(4) Coordinating a national programto assist nenber agencies in preparedness
pl anni ng and response, and enhanci ng coordi nati on of menber agency preparedness
pr ogr ans;

(5) Devel opi ng procedures, in coordination wit h the NSFCC, as appropriate, to
ensure the coordination of federal, state, and | ocal governnents, and private



response to oil discharges and rel eases of hazardous substances, pollutants, or
cont am nant s;

(6) Monitoring response-related research and devel op nent, testing, and
eval uation activities of NRT agencies to enhance coordi nation, avoid duplication
of effort, and facilitate research in support of response activities;

(7) Devel opi ng recomrendati ons for response training and for enhancing the
coordi nation of avail abl e resources anbng agencies with training
responsi bilities under the NCP

(8) Review ng regional responses to oil discharges and hazardous substance,
pol lutant, or contam nant rel eases, including an evaluation of equi prent
readi ness and coordination anong responsi bl e public agencies and private
organi zati ons; and

(9) Assisting in devel oping a national exercise program in coordination with
the NSFCC, to ensure preparedness and coordi nhati on nati onw de

(i) The NRT will consider matters referredt o it for advice or resolution by
an RRT.

(j) The NRT shoul d be activated as an energency response team

(1) Wien an oil discharge or hazardous substance rel ease:

(i) Exceeds the response capability of the region in which it occurs;
(ii) Transects regional boundaries; or

(iii) Involves a substantial threat to the public health or wel fare of the
United States or the environment, substantial amounts of property, or
substantial threats to natural resources;

(2) If requested by any NRT nenber.

(k) Wien activated for a response action, the NRT shall neet at the call of
the chair and may:

(1) Monitor and evaluate reports fromthe O8C RPM and reconmend to the
CsC/ RPM through the RRT, actions to conbat the discharge or rel ease;

(2) Request other federal, state, and |ocal governnents, or private agencies,
to provide resources under their existing authorities to conbat a di scharge or
rel ease, or to nonitor response operations; and

(3) Coordinate the supply of equipnent, personnel, or technical advice to the
affected region fromother regions or districts.

§ 300.115 -- Regional Response Teans.

(a) Regional planning and coordination of preparedness and response actions
is acconplished through the RRT. In the case of a discharge of oil, preparedness
activities will be carried out in conjunction with Area Conm ttees, as
appropriate. The RRT agency menbership parallels that of the NRT, as descri bed
in 8§ 300.110, but also includes state and | ocal representati on. The RRT
provi des:

(1) The appropriate regional nechani smfor devel opnment and coordinati on of
preparedness activities before a response actio n is taken and for coordination
of assistance and advice to the CGSC/ RPM duri ng such response actions; and

(2) Quidance to Area Conmittees, as appropriate, to ensure inter -area
consi stency and consi stency of individual ACPs with the RCP and NCP



(b) The two principal conponents of the RRT nechanismare a standing team
whi ch consi sts of designated representatives fromeach participating federa
agency, state governnents, and |ocal governnents (as agreed upon by the states);
and incident -specific teanms formed fromthe standing teamwhen the RRT is
activated for a response. On incident -specific teans, participation by the RRT
menber agencies will relate to the technical nature of the incident and its
geogr aphi ¢ | ocati on.

(1) The standing teamis jurisdiction cor responds to the standard federa
regions, except for Al aska, Qceania in the Pacific, and the Cari bbean area, each
of which has a separate standing RRT. The role of the standing RRT includes
conmuni cati ons systens and procedures, planning, coordination, tra ining,
eval uation, preparedness, and related matters on a regi onw de basis. It also
i ncl udes coordination of Area Conmttees for these functions in areas within
their respective regions, as appropriate.

(2) The role of the incident -specific teamis determ ned by the operationa
requi renents of the response to a specific discharge or release. Appropriate
| evel s of activation and/or notification of the incident -specific RRT, including
participation by state and | ocal governments, shall be determ ned by the
designated RRT chair for the incident, based on the RCP. The incident -specific
RRT supports the designated O5C/ RPM The desi gnated OSC/ RPM directs response
efforts and coordinates all other efforts at the scene of a discharge or
rel ease

(c) The representati ves of EPA and the USCG shall act as co -chairs of RRTs
except when the RRT is activated. Wien the RRT is activated for response
[*47431] actions, the chair shall be the nenber agency providing the C8C RPM

(d) Each participating agency shoul d designate o ne nmenber and at |east one
alternate nenber to the RRT. Agencies whose regi onal subdivisions do not
correspond to the standard federal regions nay designate additiona
representatives to the standing RRT to ensure appropriate coverage of the
standard feder al region. Participating states nay al so desi gnate one nenber and
at least one alternate nmenber to the RRT. Indian tribal governments nay arrange
for representation with the RRT appropriate to their geographical |ocation. A
agenci es and states nmay al so provide additional representatives as observers to
meeti ngs of the RRIT.

(e) RRT menbers shoul d designate representatives and alternates fromtheir
agenci es as resource personnel for RRT activities, including RRT work planning,
and nenbership on incident -specific teans in support of the OSCs/ RPMs.

(f) Federal RRT menbers or their representatives should provi de CSCs/ RPMs
with assistance fromtheir respective federal agencies commensurate wi th agency
responsibilities, resources, and capabilities within the regi on. During a
response action, the nmenbers of the RRT should seek to nmake avail abl e the
resources of their agencies to the CSC/ RPM as specified in the RCP and ACP

(g) RRT menbers shoul d nom nate appropriately qualified representatives from
their agencies t o work with OSCs in devel opi ng and nai ntai ni ng ACPs.

(h) Affected states are encouraged to participate actively in all RRT
activities. Each state governor is requested to assign an office or agency to
represent the state on the appropriate RRT; to designat e representatives to work
with the RRT in developing RCPs; to plan for, nmake avail abl e, and coordi nate
state resources; and to serve as the contact point for coordination of response
with [ocal governnent agencies, whether or not represented on the RRT. Th e
state's RRT representative shoul d keep the State Emergency Response Conmi ssion
(SERC), described in 8 300.205(d), apprised of RRT activities and coordinate



RRT activities with the SERC. Local governnents are invited to participate in
activities on the appropriate RRT as provided by state | aw or as arranged by the
state's representative. Indian tribes are also invited to participate in such
activities.

(i) The standing RRT shall reconmend changes in the regional response
organi zati on as needed, revise the RCP as needed, eval uate the preparedness of
the participating agencies and the effectiveness of ACPs for the federa
response to di scharges and rel eases, and provi de technical assistance for
preparedness to the response conmunity. The RRT shoul d:

(1) Revi ew and comment, to the extent practicable, on |ocal energency
response plans or other issues related to the preparation, inplenmentation, or
exerci se of such plans upon request of a |local emergency planning comittee;

(2) Evaluate regional and | ocal respons es to discharges or rel eases on a
continui ng basis, considering avail able | egal renedies, equi pnent readi ness, and
coordi nati on anmong responsi bl e public agencies and private organi zati ons, and
recomrend i nprovenents;

(3) Recommend revisions of the NCP to t he NRT, based on observations of
response operations;

(4) Review OSC actions to ensure that RCPs and ACPs are effective;

(5) Encourage the state and | ocal response comunity to inprove its
prepar edness for response;

(6) In coordination with Area Conmttees and in accordance with any
appl i cabl e laws, regul ations, or requirenments, conduct advance planning for use
of dispersants, surface washing agents, surface collecting agents, burning
agents, biorenediati on agents, or other chem cal agents in accordance wit h
subpart J of this part;

(7) Be prepared to provide response resources to najor discharges or rel eases
out si de the region;

(8) Conduct or participate in training and exerci ses as necessary to
encour age preparedness activities of the response community wit hin the region

(9) Meet at least semiannually to review response actions carried out during
the precedi ng period, consider changes in RCPs, and reconmend changes in ACPs;

(10) Provide letter reports on RRT activities to the NRT twice a year, nho
|ater than January 31 and July 31. At a mininum reports should sumrari ze recent
activities, organizational changes, operational concerns, and efforts to inprove
state and | ocal coordination; and

(11) Ensure maxi mum participation in the national exercise program for
announced and unannounced exerci ses.

(j)(1) The RRT may be activated by the chair as an incident -specific response
t eam when a di scharge or rel ease:

(i) Exceeds the response capability available to the OSC RPMin the pl ace
where it occurs;

(ii) Transects state boundari es;

(iii) May pose a substantial threat to the public health or welfare of the
United States or the environnent, or to regionally significant anounts of
property; or



(iv) I's a worst case discharge, as described in § 300.324. RCPs shal
specify detailed criteria for activation of RRTs.

(2) The RRT will be activated during any di scharge or rel ease upon a request
fromthe GGG RPM or fromany RRT representative, to the chair of the RRT.
Requests for RRT activation shal | later be confirned in witing. Each
representative, or an appropriate alternate, should be notified i mediately when
the RRT is activated.

(3) During prolonged renoval or renedial action, the RRT may not need to be
activated or nay need to be activated only in a limted sense, or may need to
have avail abl e only those nmenber agencies of the RRT who are directly affected
or who can provide direct response assistance.

(4) Wien the RRT is activated for a discharge or rel ease, agency
representatives shall neet at the call of the chair and may:

(i) Mnitor and evaluate reports fromthe O8C RPM advi se the G8C/ RPM on t he
duration and extent of response, and recomrend to the OSC/ RPM specific actions
to respond to the discharge or rel ease;

(ii) Request other federal, state, or local governnments, or private agencies,
to provide resources under their existing authorities to respond to a discharge
or release or to nonitor response operations;

(iii) Help the O8C/ RPM prepare information rel eases for the public and for
conmuni cation with the NRT;

(iv) If the circumstances warrant, nake recommrendations to the regional or
district head of the agency providing the GGC RPMthat a different OSC RPM
shoul d be designated; and

(v) Submt pollution reports to the NRC as significant devel opnents occur

(5) At the regional |evel, a Regional Response Center (RRC) may provide
facilities and personnel for comunications, information storage, and ot her
requi renents for coordinating response. The | ocation of each RRC shoul d be
provided in the RCP

(6) When the RRT is activated, affected states may participate in all RRT
del i berations. State governnent representatives participating in the RRT have
the same status as any federal nmenber of the RRT

(7) The RRT can be deactivated when the incid ent-specific RRT chair
deternmnes that the OSC RPM no | onger requires RRT assistance.

(8) Notification of the RRT may be appropriate when full activation is not
necessary, with systematic [*47432] communication of pollution reports or
other means to keep RRT nenbers informed as to actions of potential concern to a
particul ar agency, or to assist in later RRT evaluation of regionw de response
ef f ecti veness.

(k) Whenever there is insufficient national policy guidance on a matter
before the RRT, a technical matter requiring solution, a question concerning
interpretation of the NCP, or a disagreenent on discretionary actions anong RRT
menbers that cannot be resolved at the regional level, it nay be referred to the
NRT, described in § 300.110, for advice.

§ 300.120 -- On-scene coordinators and renedi al project nmanagers: genera
responsi bilities.



(a) The OsC/ RPM directs response efforts and coordinates all other efforts at
the scene of a discharge or release. As part of the planning and preparedness
for response, OSCs shall be predesignated by the regional or district head of
the | ead agency. EPA and the USCG shall predesignate OSCs for all areas in each
regi on, except as provided in paragraphs (c¢) and (d) of this section. RPMs shall
be assigned by the | ead age ncy to nanage renedi al or other response actions at
NPL sites, except as provided in paragraphs (c) and (d) of this section.

(1) The USCG shall provide CSCs for oil discharges, including discharges from
facilities and vessel s under the jurisdiction of anot her federal agency, within
or threatening the coastal zone. The USCG shall also provide OSCs for the
renoval of rel eases of hazardous substances, pollutants, or contamnants into or
threatening the coastal zone, except as provided in paragraph (b) of this
section. The USCG shall not provide predesignated OSCs for discharges or
rel eases from hazardous waste nanagenent facilities or in simlarly chronic
i ncidents. The USCG shall provide an initial response to discharges or rel eases
from hazardous waste nmanage nent facilities within the coastal zone in accordance
with Departnent of Transportation (DOT)/EPA Instrunent of Redel egation (Miy 27,
1988) except as provided by paragraph (b) of this section. The USCG OSC shall
contact the cognizant RPM as soon as it is e vident that a renoval may require a
foll ow-up renedial action, to ensure that the required planning can be initiated
and an orderly transition to an EPA or state | ead can occur.

(2) EPA shall provide OSCs for discharges or releases into or threatening the
i nl and zone and shall provide RPMs for federally funded renedi al actions, except
in the case of state-lead federally funded response and as provided in paragraph
(b) of this section. EPAwill also assume all remedial actions at NPL sites in
the coastal zone, even where renovals are initiated by the USCG except as
provi ded in paragraph (b) of this section.

(b) I'n general, USCG Captains of the Port (COTP) shall serve as the
desi gnated OSCs for areas in the coastal zone for which an ACP is required under
COWMWA section 311(j) and EPA Regional Administrators shall designate OGsCs for
areas in the inland zone for which an ACP is required under CM section 311(j).

(c) For rel eases of hazardous substances, pollutants, or contam nants, when
the release is on, or the sole source of the release is from any facility or
vessel, including vessels bareboat -chartered and operated, under the
jurisdiction, custody, or control of DOD, DCE, or other federal agency:

(1) In the case of DCD or DCE, DCD or DCE shall provide CSCs/ RPMs  responsi bl e
for taking all response actions; and

(2) In the case of a federal agency other than EPA, DOD, or DCE, such agency
shal | provide OsCs for all renoval actions that are not energencies and shall
provide RPMs for all renedial actions.

(d) DOD will be the renoval response authority with respect to incidents
involving DOD mlitary weapons and nunitions or weapons and nunitions under the
jurisdiction, custody, or control of DOD.

(e) The OsC is responsible for overseeing devel opnment of the ACP in the a rea
of the GSC s responsibility. ACPs shall, as appropriate, be acconplished in
cooperation with the RRT, and designated state and | ocal representatives. In
contingency planning and renoval, the OSC coordi nates, directs, and reviews the
work of other agencies, Area Conmttees, responsible parties, and contractors to
assure conpliance with the NCP, decision docunent, consent decree,
adm ni strative order, and | ead agency -approved plans applicable to the response.



(f) The RPMis the prine contact for renedial or other response actions being
taken (or needed) at sites on the proposed or promul gated NPL, and for sites not
on the NPL but under the jurisdiction, custody, or control of a federal agency.
The RPM s responsibilities include:

(1) Fund-financed response: The RPM coordi nates, directs, and reviews the
work of EPA, states and |ocal governnents, the U S. Arny Corps of Enhgineers, and
all other agencies and contractors to assure conpliance with the NCP. Based upon
the reports of these parties, the RPM reconmmend s action for decisions by |ead
agency officials. The RPMs period of responsibility begins prior to initiation
of the renmedial investigation/feasibility study (RI/FS), described in §

300. 430, and continues through design, renedial action, deletion of the site
fromthe NPL, and the CERCLA cost recovery activity. Wen a renoval and renedi al
action occur at the same site, the OSC and RPM shoul d coordinate to ensure an
orderly transition of responsibility.

(2) Federal -1 ead non-Fund-financed response: The RPM c oordi nates, directs,
and reviews the work of other agencies, responsible parties, and contractors to
assure conpliance with the NCP, Record of Decision (ROD), consent decree,
adm ni strative order, and | ead agency -approved plans applicable to the response.
Based upon the reports of these parties, the RPM shall recommend action for
deci sions by | ead agency officials. The RPM s period of responsibility begins
prior to initiation of the RI/FS, described in § 300.430, and continues through
design and renedial action and the CERCLA cost recovery activity. The OSC and
RPM shal | ensure orderly transition of responsibilities fromone to the other.

(3) The RPM shall participate in all decision -making processes necessary to
ensure conpliance with the NCP, including, a s appropriate, agreenments between
EPA or other federal agencies and the state. The RPM rmay al so revi ew responses
where EPA has preauthorized a person to file a claimfor reinbursenment to
determ ne that the response was consistent with the ternms of such
preaut hori zation in cases where clains are filed for reinbursenent.

(9) (1) Were a support agency has been identified through a cooperative
agreenent, Superfund Menmorandum of Agreenment (SMDA), or ot her agreenent, that
agency may designate a support agency coo rdinator (SAC) to provi de assistance,
as requested, by the GBC RPM The SACis the prinme representative of the support
agency for response actions.

(2) The SAC s responsibilities may include:

(i) Providing and reviewi ng data and docunents as requested by t he OSC RPM
during the planning, design, and cl eanup activities of the response action; and

(ii) Providing other assistance as requested.

(h)(1) The | ead agency shoul d provi de appropriate training for its OSCs,
RPMs, [*47433] and other response personnel to carry out their
responsibilities under the NCP.

(2) OSCs/RPMs shoul d ensure that persons designhated to act as their on -scene
representatives are adequately trained and prepared to carry out acti ons under
the NCP, to the extent practicable.

§ 300.125 -- Notification and comruni cati ons.

(a) The National Response Center (NRC), located at USCG Headquarters, is the
nati onal conmmuni cations center, continuously manned for handling activities
related to response actions. The NRC acts as the single point of con tact for all
pol lution incident reporting, and as the NRT conmuni cations center. Notice of



di scharges and rel eases nust be nmade tel ephonically through a toll free nunber
or a special |ocal nunber (Tel econmunication Device for the Deaf (TDD) and
collect cal s accepted). (Notification details appear in 8 § 300.300 and

300. 405.) The NRC receives and i mmedi ately rel ays tel ephone notices of

di scharges or releases to the appropriate predesignated federal OSC. The

tel ephone report is distributed to any interested NRT nmenber agency or federal
entity that has established a witten agreement or understanding with the NRC
The NRC eval uates incomng information and i mredi ately advi ses FEMVA of a
potential najor disaster situation.

(b) The Commandant, USCG in conjuncti on with other NRT agencies, shall
provi de the necessary personnel, conmunications, plotting facilities, and
equi prent for the NRC

(c) Notice of an oil discharge or rel ease of a hazardous substance in an
anount equal to or greater than the reportable quant ity nmust be nmade i nmedi ately
in accordance with 33 CFR part 153, subpart B, and 40 CFR part 302,
respectively. Notification shall be made to the NRC Duty O ficer, HQ USCG
Washi ngt on, DC, tel ephone (800) 424 -8802 or (202) 267-2675. Al notices of
di scharges or releases received at the NRC will be relayed i nmedi ately by
t el ephone to the GSC.

§ 300.130 -- Determnations to initiate response and speci al conditions.

(a) I'n accordance with CM and CERCLA, the Adninistrator of EPA or the
Secretary of the depart nment in which the USCGis operating, as appropriate, is
authorized to act for the United States to take response nmeasures deened
necessary to protect the public health or welfare or environment from di scharges
of oil or releases of hazardous substances, po |lutants, or contam nants except
with respect to such releases on or fromvessels or facilities under the
jurisdiction, custody, or control of other federal agencies.

(b) The Administrator of EPA or the Secretary of the department in which the
USCG is operating, as appropriate, is authorized to initiate and, in the case of
a di scharge posing a substantial threat to public health or welfare of the
United States is required to initiate and direct, appropriate response
activities when the Adm nistrator or Secr etary determnes that any oil or CMA
hazar dous substance is discharged or there is a substantial threat of such
di scharge fromany vessel or offshore or onshore facility into or on the
navi gabl e waters of the United States, on the adjoining shorelines tot he
navi gabl e waters, into or on the waters of the exclusive econonic zone, or that
may affect natural resources belonging to, appertaining to, or under exclusive
managenent authority of the United States; or

(c) The Admi nistrator of EPA or the Secretary of the department in which the
USCG is operating, as appropriate, is authorized to initiate appropriate
response activities when the Admnistrator or Secretary determ nes that any
hazar dous substance is released or there is a threat of such a release into th e
environment, or there is a release or threat of release into the environnment of
any pollutant or contam nant which may present an imm nent and substanti al
danger to the public health or welfare of the United States.

(d) In addition to any actions taken by a state or |ocal governnent, the
Adm ni strator of EPA or the Secretary of the departnent in which the USCGis
operating may request the U S. Attorney CGeneral to secure the relief from any
person, including the owner or operator of the vessel or facility necessary to
abate a threat or, after notice to the affected state, take any other action
aut hori zed by section 311 of the OM or section 106 of CERCLA as appropriate,



i ncluding issuing adm nistrative orders, that nay be necessary to protect the
public health or welfare, if the Adm nistrator or Secretary determ nes:

(1) That there nmay be an i mm nent and substantial threat to the public health
or welfare of the United States or the environnment of the United States,
including fish, shellfish, and wildlife, pu blic and private property,
shorel i nes, beaches, habitats, and other living and nonliving natural resources
under the jurisdiction or control of the United States, because of an actual or
threat ened di scharge of oil or a CM hazardous substance fromany ves sel or
of fshore or onshore facility into or upon the navigable waters of the United
States; or

(2) That there may be an inm nent and substantial endangernent to the public
health or welfare of the United States or the environment because of a rel ease
of a CERCLA hazardous substance froma facility.

(e) Response actions to renove di scharges originating from operations
conducted subject to the Quter Continental Shelf Lands Act shall be in
accordance with the NCP

(f) Where appropriate, when a discharge or rel ease involves radioactive
materials, the | ead or support federal agency shall act consistent with the
notification and assi stance procedures described in the appropriate Federa
Radi ol ogi cal Plan. For the purpose of the NCP, the FRERP (24 CFR part 2401) is
the appropriate plan. Mst radiol ogi cal di scharges and rel eases do not result in
FRERP activation and shoul d be handl ed i n accordance with the NCP. However
rel eases from nucl ear incidents subject to requirenents for financial protection
establ i shed by the Nucl ear Regul atory Conmi ssion under the Price - Anderson
anendnents (section 170) of the Atom c Energy Act are specifically excluded from
CERCLA and NCP requirenents.

(g) Renoval actions involving nucl ear weapons shoul d be conducted in
accordance with the joint Departnent of Defense, Departnment of Energy, and FEMA
Agreenent for Response to Nuclear Incidents and Nucl ear Wapons Signifi cant
I nci dents (January 8, 1981).

(h) If the situation is beyond the capability of state and | ocal governnents
and the statut ory authority of federal agencies, the President may, under the
Di saster Relief Act of 1974, act upon a request by the governor and declare a
maj or di saster or energency and appoint a Federal Coordinating Oficer (FCO to
coordinate all federal disaster as sistance activities. In such cases, the
OSC RPM woul d continue to carry out OSC/ RPM responsi bilities under the NCP, but
woul d coordinate those activities with the FOCO to ensure consi stency with other
federal disaster assistance activities.

(i) I'n the event of a declaration of a major disaster by the President, the
FEMA may activate the Federal Response Plan (FRP). A FCO designated by the
President, nmay inplenment the FRP and coordi nate and direct emergency assistance
and disaster relief of inpacted individu als, business, and public services under
the Robert T. Stafford D saster Relief Act. Delivery of [*47434] federa
assistance is facilitated through twelve functional annexes to the FRP known as
Emer gency Support Functions (ESFs). EPA coordinates activiti es under ESF # 10-
Hazardous Materials, which addresses preparedness and response to hazardous
materials and oil incidents caused by a natural disaster or other catastrophic
event. In such cases, the O8C RPM shoul d coordi nate response activities with the
FCO through the incident -specific ESF # 10 Chair, to ensure consistency with
federal disaster assistance activities.

§ 300.135 -- Response operations.



(a) The OSC/RPM consistent with § § 300.120 and 300. 125, shall direct
response efforts and coordi nate all other efforts at the scene of a discharge or
rel ease. As part of the planning and preparation for response, the OSCs/RPMs
shal | be predesignated by the regional or district head of the | ead agency.

(b) The first federal official affiliated with an NRT menber agency to arrive
at the scene of a discharge or rel ease should coordinate activities under the
NCP and is authorized to initiate, in consultation with the GSC, any necessary
actions nornally carried out by the GSC until the arrival of the prede signated
OSC. This official may initiate federal fund -financed actions only as authorized
by the G8C or, if the OSC is unavailable, the authorized representative of the
| ead agency.

(c) The GSC RPM shall, to the extent practicable, collect pertinent facts
about the discharge or release, such as its source and cause; the identification
of potentially responsible parties; the nature, anount, and | ocation of
di scharged or released materials; the probable direction and time of travel of
di scharged or released materials; whether the discharge is a worst case
di scharge as discussed in 8§ 300.324; the pathways to human and environmnent al
exposure; the potential inpact on human health, welfare, and safety and the
envi ronment ; whether the discharge or rel ease poses a substantial threat to the
public health or welfare of the United States as discussed in 8§ 300.322; the
potential inmpact on natural resources and property which may be affected;
priorities for protecting human health and wel fare and the environment; and
appropriate cost docunentati on.

(d) The OsC s/RPM s efforts shall be coordinated with other appropriate
federal, state, local, and private response agencies. OSCs/ RPMs nay desi gnate
capabl e persons fromfederal, state, or local agencies to act as their on -scene
representatives. State and | ocal governnments, however, are not authorized to
take actions under subparts D and E of the NCP that involve expenditures of the
Gl Spill Liability Trust Fund or CERCLA funds unless an appropriate contract or
cooperative agreenment has been established. The basic framework for the response
managenent structure is a system(e.g., a unified comrmand systen), that brings
toget her the functions of the federal governnent, the state government, and the
responsi bl e party to achieve an effective and efficient response, where the CSC
mai ntai ns authority.

(e) The OsC/ RPM shoul d consult regularly with the RRT and NSFCC, as
appropriate, in carrying out the NCP and keep the RRT and NSFCC, as appropri ate,
informed of activities under the NCP .

(f) The C8C RPM shall advi se the support agency as pronptly as possibl e of
reported rel eases.

(g) The OsC/ RPM shoul d eval uate incomng information and i nmedi atel y advi se
FEVA of potential major disaster situations.

(h) I'n those instances where a possible public health energency exists, the
OSC RPM shoul d notify the Departnent of Health and Human Services (HHS)
representative to the RRT. Throughout response actions, the OSC RPM may cal |
upon the HHS representative for assistance in determning public healt h threats
and call upon the Cccupational Safety and Health Admi nistration (CSHA) and HHS
for assistance on worker health and safety issues.

(i) Al federal agencies should plan for energenci es and devel op procedures
for dealing with oil discharges and rel e ases of hazardous substances,
pol lutants, or contam nants fromvessels and facilities under their
jurisdiction. Al federal agencies, therefore, are responsible for designating



the office that coordi nates response to such incidents in accordance with the
NCP and applicabl e federal regul ations and gui del i nes.

(j)(1) The CSC/ RPM shall ensure that the trustees for natural resources are
pronptly notified of discharges or rel eases.

(2) The OsSC or RPM shall coordinate all response activities with the affected
natural resource trustees and, for discharges of oil, the OSC shall consult with
the affected trustees on the appropriate renoval action to be taken.

(k) Where the OSC/ RPM becones aware that a di scharge or rel ease may affect
any endangered or threatened speci es or their habitat, the O8C RPM shall consult
with the Departnment of Interior (DA), or the Departnent of Commerce (DOC)
(NQAA) and, if appropriate, the cogni zant federal |and managi ng agency.

(1) The CSC/ RPMis responsible for addressing worker health an d safety
concerns at a response scene, in accordance with § 300. 150.

(m The CSC shall submt pollution reports to the RRT and ot her appropriate
agenci es as significant devel opments occur during response actions, through
conmuni cati ons networks or procedu res agreed to by the RRT and covered in the
RCP.

(n) CSCs/RPMs shoul d ensure that all appropriate public and private interests
are kept informed and that their concerns are considered throughout a response,
to the extent practicable, consistent with the re quirenents of § 300.155 of
this part.

§ 300.140 -- Milti-regional responses.

(a) If a discharge or rel ease noves fromthe area covered by one ACP or RCP
into another area, the authority for response actions should |ikew se shift. If
a discharge or release affects areas covered by two or nore ACPs or RCPs, the
response mechani sns of each applicable plan may be activated. In this case,
response actions of all regions concerned shall be fully coordinated as detail ed
in the RCPs and ACPs.

(b) There shall be only one OS8C and/or RPM at any tine during the course of a
response operation. Should a discharge or release affect two or nore areas, EPA
the USCG DOD, DCE, or other |ead agency, as appropriate, shall give prine
consideration to the area vulnerable to t he greatest threat, in determning
whi ch agency shoul d provi de the GSC and/ or RPM The RRT shall designate the GsC
and/or RPMif the RRT menber agenci es who have response authority within the
af fected areas are unable to agree on the designation. The NRT s hall designate
the OSC and/or RPMif nenbers of one RRT or two adjacent RRTs are unable to
agree on the designation.

(c) Wiere the USCG has initially provided the OSC for response to a rel ease
from hazar dous waste managenent facilities located in the coast al zone,
responsibility for response action shall shift to EPA or another federal agency,
as appropriate.

§ 300.145 -- Special teans and ot her assistance available to CSCs/ RPMs.

(a) The NSF is a special team established by the USCG including the three
USCG Stri ke Teans, the Public Information Assist Team (Pl AT), and the NSFCC. The
NSF is available to assist OSCs/RPMs in their preparedness and response duti es.
[*47435]



(1) The three Strike Teams (Atlantic, Qulf, and Pacific) provide trained
personnel and specialized equiprment to assist the GSCin training for spil
response, stabilizing and containing the spill, and in nonitoring or directing
the response actions of the responsible parties and/or contractors. The OSC has
a specific teamdesignated for i nitial contact and may contact that team
directly for any assistance.

(2) The NSFCC can provide the follow ng support to the OSC

(i) Technical assistance, equipnent and ot her resources to augnent the OSC
staff during spill response.

(ii) Assistance in coordinating the use of private and public resources in
support of the OSC during a response to or a threat of a worst case discharge of
oil.

(iii) Review of the area contingency plan, including an eval uation of
equi pnent readi ness and coordi nati on anmong resp onsi bl e public agencies and
private organizations.

(iv) Assistance in locating spill response resources for both response and
pl anni ng, using the NSFCC s national and international conputerized inventory of
spill response resources.

(v) Coordination and eval uati on of pollution response exerci ses.
(vi) Inspection of district prepositioned pollution response equi pnent.

(3) PIAT is an elenment of the NSFCC staff which is available to assist O8Cs
to neet the dermands for public information during a response or exercise. Its
use i s encouraged any time the OSC requires outside public affairs support.
Requests for PlIAT assistance may be nmade through the NSFCC or NRC

(b) (1) The Environnental Response Team (ERT) is established by EPA in
accordance with its disaster and energency responsibilities. The ERT has
expertise in treatnent technol ogy, biology, chem stry, hydrol ogy, geol ogy, and
engi neering.

(2) The ERT can provide access to speci al decontam nati on equi pnent for
chem cal releases and advice to the OSC RPMin hazard eval uation; risk
assessnent; nultinmedia sanpling and anal ysis program on -site safety, including
devel opnment and i npl enentati on plans; cleanup techniques and priorities; water
supply decontam nation and protection; application of dispersants; environmenta
assessnent; degree of cleanup required; and disposal of contam nated naterial.

(3) The ERT al so provides both introductory and intermediate | evel training
courses to prepare response personnel

(4) OSC RPM or RRT requests for ERT support should be made to the EPA
representative on the RRT; EPA Headquarters, Director, Emergency Response
D vision; or the appropriate EPA regional energency coordi nator.

(c) Scientific Support Coordinators (SSCs) may be designated by the CSC (and
RPM in the case of EPA SSCs) as the principal advisors for scientific issues,
comuni cation with the scientific comunity, and coordinati on of requests for
assi stance fromstate and federal agencies regarding scientific studies. The SSC
strives for a consensus on scientific issues affecting the response, but ensures
that differing opinions within the conmunity are comuni cated to the OSC RPM

(1) Cenerally, SSCs are provided by NOAA in the coastal zones, and by EPA in
the inland zone. OSC RPMrequests for SSC s upport can be made directly to the
SSC assigned to the area or to the agency nenber of the RRT. NOAA SSCs can al so
be requested through NOAA' s SSC programoffice in Seattle, WA NOAA SSCs are



assigned to USCG Districts and are supported by a scientific sup port teamthat
i ncludes expertise in environmental chemstry, oil slick tracking, pollutant
transport nodeling, natural resources at risk, environmental tradeoffs of

count ermeasures and cl eanup, and i nfornmati on nanagenent .

(2) During a response, the SSC se rves on the federal OSC s/RPM s staff and
may, at the request of the CSCRPM lead the scientific teamand be responsible
for providing scientific support for operational decisions and for coordinating
on-scene scientific activity. Depending on the nature and location of the
incident, the SSCintegrates expertise fromgovernnental agencies, universities,
comunity representatives, and industry to assist the GSC RPMin evaluating the
hazards and potential effects of releases and in devel opi ng response strate gies.

(3) At the request of the CGSC, the SSC nay facilitate the OSC s work with the
|l ead adm nistrative trustee for natural resources to ensure coordi nati on between
damage assessnent data collection efforts and data collected in support of
response operati ons.

(4) SSCs support the Regional Response Teans and the Area Committees in

preparing regional and area contingency plans and in conducting spill training
and exercises. For area plans, the SSC provides | eadership for the synthesis and
integration of envi ronmental information required for spill response decisions

in support of the OSC

(d) (1) SUPSALV has an extensive sal vage/ search and recovery equi prment
inventory with the requisite know edge and expertise to support these
operations, including specialized salvage, firefighting, and petroleum oil and
| ubricants of fl oadi ng capability.

(2) Wien possible, SUPSALV will provide equi pnent for training exercises in
support of national and regional contingency planning objectives.

(3) The CGSC RPM may request assis tance directly from SUPSALV. Fornmal requests
are routed through the Chief of Naval Operations (N312).

(e) For marine sal vage operations, OSCs/RPMs with responsibility for
moni toring, evaluating, or supervising these activities should request technica
assi stance fromDOD, the Strike Teams, or commercial salvors as necessary to
ensure that proper actions are taken. Marine sal vage operations generally fall
into five categories: afloat sal vage; offshore sal vage; river and harbor
cl earance; cargo sal vage; and r escue tow ng. Each category requires different
know edge and speci alized types of equipnent. The conplexity of such operations
may be further conpounded by | ocal environnental and geographic conditions. The
nature of marine salvage and the conditions under which it occurs conbine to
make such operations inprecise, difficult, hazardous, and expensive. Thus,
responsi bl e parties or other persons attenpting to performsuch operations
wi t hout adequat e know edge, equi pnent, and experience coul d aggravate, rather
than relieve, the situation

(f) Radiol ogi cal Emergency Response Teans (RERTs) have been established by
EPA's Ofice of Radiation Prograns (ORP) to provide response and support for
incidents or sites containing radi ol ogi cal hazards. Expertise is available in
radi ation nonitoring, radionuclide analysis, radiation health physics, and risk
assessnent. RERTs can provide on -site support including nobile nonitoring
| aboratories for field anal yses of sanples and fixed | aboratories for
radi ochem cal sanpling and an al yses. Requests for support nmay be made 24 hours a
day via the NRC or directly to the EPA Radi ol ogi cal Response Coordi nator in the
O fice of Radiation Prograns. Assistance is also available from DOE and ot her
f ederal agenci es.



(g9)(1) DRGs assist the G8C by providing technical assistance, personnel, and
equi pnent, including pre-positioned equi pnment. Each DRG consists of all Coast
Quard personnel [*47436] and equi pment, including marine firefighting
equi pnent, inits district, additional pre -positioned equipnent, and a District
Response Advi sory Team (DRAT) that is available to provide support to the G8Cin
the event that a spill exceeds |ocal response capabilities. Each DRG

(i) Shall provide technical assistance, equipnent, and other resources, as
avai | abl e, when requested by an OSC t hrough the USCG representative to the RRT;

(ii) Shall ensure nmai ntenance of all USCG response equiprment withinits
district;

(iii) May provide technical assistance in the preparation of the ACP, and

(iv) Shall review each of t hose plans that affect its area of geographic
responsibility.

(2) In deciding where to | ocate personnel and pre -positioned equiprment, the
USCG shall give priority enphasis to:

(i) The availability of facilities for |oadi ng and unl oadi ng heavy or bul ky
equi prent by barge

(ii) The proximty to an airport capable of supporting large mlitary
transport aircraft;

(iii) The flight tinme to provide response to oil spills in all areas of the
Coast Quard district with the potential for marine casualties;

(iv) The availability of trained |ocal personnel capable of responding in an
oil spill emergency; and

(v) Areas where large quantities of petrol eum products are transported.
(h) The NPFC is responsible f or inplenmenting those portions of Title | of the
CPA that have been delegated to the Secretary of the departnent in which the

Coast Quard is operating. The NPFC is responsible for addressing funding i ssues
arising fromdischarges and threats of discharges of oil. The NPFC

(1) Issues Certificates of Financial Responsibility to owners and operators
of vessels to pay for costs and damages that are incurred by their vessels as a
result of oil discharges;

(2) Provides funding for various response organi zations for timely abatenent
and renoval actions related to oil discharges;

(3) Provides equitabl e conpensation to claimants who sustain costs and
damages fromoil discharges when the responsible party fails to do so

(4) Recovers nonies frompersons liable for co sts and damages resulting from
oil discharges to the full extent of liability under the law, and

(5) Provides funds to initiate natural resource danage assessnents.

§ 300.150 -- Worker health and safety.

(a) Response actions under the NCP will conply wit h the provisions for
response action worker safety and health in 29 CFR 1910. 120. The NRS neets the
requi renents of 29 CFR 1910. 120 concerni ng use of an incident command system

(b) I'n a response action taken by a responsible party, the responsible party
must assure that an occupational safety and health program consistent with 29



CFR 1910. 120 is made available for the protection of workers at the response
site.

(c) I'n a response taken under the NCP by a | ead agency, an occupationa
safety and health programshoul d be nade available for the protection of workers
at the response site, consistent with, and to the extent required by, 29 CFR
1910.120. Contracts relating to a response action under the NCP shoul d contain
assurances that the contractor at the respo nse site will conply with this
program and with any applicabl e provisions of the Qccupational Safety and Heal th
Act of 1970 (29 U.S.C. 651 et seq.) (OSH Act) and state laws with plans approved
under section 18 of the OSH Act.

(d) Wien a state, or political subdivision of a state, w thout an CSHA -
approved state plan is the | ead agency for response, the state or political
subdi vi sion rmust conply with standards in 40 CFR part 311, pronul gated by EPA
pursuant to section 126(f) of SARA

(e) Requirenents, standar ds, and regul ations of the OSH Act and of state CSH
laws not directly referenced in paragraphs (a) through (d) of this section, rnust
be conplied with where applicable. Federal CSH Act requirements include, anong
other things, Construction Standards (29 CFR part 1926), Ceneral Industry
Standards (29 CFR part 1910), and the general duty requirenment of section
5(a)(1) of the GSH Act (29 U.S.C. 654(a)(1l)). No action by the | ead agency wth
respect to response activities under the NCP constitutes an exercise of
statutory authority within the meaning of section 4(b)(1) of the CSH Act. A
governnental agencies and private enployers are directly respon sible for the
health and safety of their own enpl oyees.

§ 300.155 -- Public information and comunity rel ations.

(a) Wien an incident occurs, it is inperative to give the public pronpt,
accurate information on the nature of the incident and the actions u nderway to
mtigate the danage. OSCs/ RPMs and comunity rel ati ons personnel shoul d ensure
that all appropriate public and private interests are kept informed and that
their concerns are considered throughout a response. They shoul d coordinate with
avai |l abl e public affairs/community relations resources to carry out this
responsibility by establishing, as appropriate, a Joint Information Center
bringi ng together resources fromfederal and state agencies and the responsible

party.

(b) An on-scene news office may be established to coordinate nmedia rel ations
and to issue official federal information on an incident. Wenever possible, it
will be headed by a representative of the | ead agency. The OSC RPM det er m nes
the location of the on-scene news office, but ever y effort should be nade to
locate it near the scene of the incident. If a participating agency believes
public interest warrants the issuance of statenents and an on -scene news office
has not been established, the affected agency should recommend its
establishrment. Al federal news rel eases or statenents by participating agencies
shoul d be cl eared through the OSC RPM Infornation dissemnation relating to
natural resource danage assessnent activities shall be coordinated through the
| ead adm nistrative trustee. The designated | ead adm nistrative trustee nay
assi st the OSC/ RPM by di sseninating information on issues relating to damage
assessnent activities. Following termnation of removal activity, information
di ssem nati on on danmage assessnent activities sha Il be through the | ead
adm ni strative trustee

(c) The community relations requirements specified in 8 8§ 300.415, 300. 430,
and 300.435 apply to renoval, renedial, and enforcenment actions and are i ntended



to pronote active communi cation between communities affected by discharges or

rel eases and the | ead agency responsible for response actions. Comunity

Rel ations Plans (CRPs) are required by EPA for certain response actions. The

OSC RPM shoul d ensure coordi nati on with such plans which nay be in effect at th e
scene of a discharge or rel ease or which may need to be devel oped during fol l ow -
up activities.

§ 300.160 -- Docunentation and cost recovery.

(a) For releases of a hazardous substance, pollutant, or contam nant, the
foll owi ng provisions apply:

(1) During all phases of response, the | ead agency shall conpl ete and
mai nt ai n docunentation to support all actions taken under the NCP and to form
the basis for cost recovery. In general, docunentation shall be [*47437]
sufficient to provide the source and circu nstances of the release, the identity
of responsible parties, the response action taken, accurate accounting of
federal, state, or private party costs incurred for response actions, and
i mpacts and potential inpacts to the public health and welfare and the
envi ronment . Wiere applicabl e, docunentation shall state when the NRC received
notification of a release of a reportable quantity.

(2) The information and reports obtained by the | ead agency for Fund -financed
response actions shall, as appropriate, be tra nsmtted to the chair of the RRT.
Copi es can then be forwarded to the NRT, menbers of the RRT, and others as
appropri at e.

(3) The | ead agency shall nake available to the trustees of affected natura
resources information and docunentation that can assist t he trustees in the
determ nation of actual or potential natural resource injuries.

(b) For discharges of oil, docunentation and cost recovery provisions are
described in § 300. 315.

(c) Response actions undertaken by the participating agencies shall be
carried out under existing prograns and authorities when avail abl e. Federa
agencies are to nmake resources avail able, expend funds, or participate in
response to discharges and rel eases under their existing authority. |nteragency
agreenents nay be signed when necessary to ensure that the federal resources
will be available for a tinmely response to a discharge or release. The ultinate
decision as to the appropriateness of expending funds rests with the agency that
is held accountabl e for such expenditures. Furt her funding provisions for
di scharges of oil are described in 8§ 300.335.

(d) The Administrator of EPA and the Admi nistrator of the Agency for Toxic
Subst ances and Di sease Registry (ATSDR) shall assure that the costs of health
assessnment or health effect s tudies conducted under the authority of CERCLA
section 104(i) are documented in accordance wth standard EPA procedures for
cost recovery. Docunentation shall include information on the nature of the
hazar dous substances addressed by the research, informat ion concerning the
| ocations where these substances have been found, and any avail abl e i nformati on
on response actions taken concerning these substances at the | ocation.

§ 300.165 -- OSC reports.

(a) As requested by the NRT or RRT, the GSC/ RPM shall subnmit to the NRT or
RRT a conplete report on the renoval operation and the actions taken. The RRT
shall review the OSC report and send to the NRT a copy of the GSC report with



its comments or recomend ations within 30 days after the RRT has received the
OSC report.

(b) The OSC report shall record the situation as it devel oped, the actions
taken, the resources committed, and the probl ens encountered.

§ 300.170 -- Federal agency participation

Federal agencies listed in 8§ 300.175 have duties established by statute,
executive order, or Presidential directive which may apply to federal response
actions following, or in prevention of, the discharge of oil or rel ease of a
hazar dous substance, pollutant, or contam nant. Sone of these agencies al so have
duties relating to the restoration, rehabilitation, replacenment, or acquisition
of equivalent natural resources injured or lost as a result of such discharge or
rel ease as described in subpart G of this part. T he NRT, RRT, and Area Conm ttee
organi zational structure, and the NCP, RCPs and ACPs, described in § 300.210,
provi de for agencies to coordinate with each other in carrying out these duties.

(a) Federal agencies may be call ed upon by an G8C/ RPM during res ponse
pl anning and inplenmentation to provide assistance in their respective areas of
expertise, as described in 8 300.175, consistent with the agencies
capabilities and authorities.

(b) In addition to their general responsibilities, federal agencies shou |d:

(1) Make necessary information available to the Secretary of the NRT, RRTs,
Area Comm ttees, and OSCs/ RPMs.

(2) Provide representatives to the NRT and RRTs and ot herw se assi st RRTs and
CSCs, as necessary, in formulating RCPs and ACPs.

(3) Informthe NRT, RRTs, and Area Comm ttees, consistent w th nationa
security considerations, of changes in the availability of resources that would
af fect the operations inplenmented under the NCP

(c) Al federal agencies are responsible for reporting rel eases of haza rdous
substances fromfacilities or vessels under their jurisdiction or control in
accordance with section 103 of CERCLA

(d) Al federal agencies are encouraged to report rel eases of pollutants or
contam nants and nust report discharges of oil, as require d in 40 CFR part 110,
fromfacilities or vessels under their jurisdiction or control to the NRC

§ 300.175 -- Federal agencies: additional responsibilities and assistance

(a) During preparedness planning or in an actual response, various federa
agenci es may be called upon to provide assistance in their respective areas of
expertise, as indicated in paragraph (b) of this section, consistent w th agency
| egal authorities and capabilities.

(b) The federal agencies include:

(1) USCG as provided in 14 U S.C. 1-3, is an agency in DOI, except when
operating as an agency in the United States Navy (USN) in tine of war. The USCG
provides the NRT vice chair, co-chairs for the standing RRTs, and predesi gnated
CSCs for the coastal zone, as described in 8§ 300.120(a) (1). The USCG mai ntai ns
continuously manned facilities which can be used for command, control, and
surveillance of oil discharges and hazardous substance rel eases occurring in the
coastal zone. The USCG al so offers expertise in donmestic and internationa
fields of port safety and security, nmaritime |aw enforcenent, ship navigation
and construction, and the manni ng, operation, and safety of vessels and narine



facilities. The USCG may enter into a contract or cooperative agreenent with the
appropriate state i n order to inplenent a response action

(2) EPA chairs the NRT and co-chairs, with the USCG the standing RRTs;
provi des predesignated OSCs for all inland areas for which an ACP is required
under OWMWA section 311(j) and for discharges and rel eases occurring in the inland
zone and RPMs for renedial actions except as otherw se provided; and generally
provides the SSC for responses in the inland zone. EPA provides expertise on
human heal th and ecol ogical effects of oil discharges or rel eases of hazardous
substances, pollutants, or contam nants; ecol ogical and human health risk
assessment net hods; and environmental pollution control techniques. Access to
EPA s scientific expertise can be facilitated through the EPA representative to
t he Research and Devel opment Conmittee of the National Response Team the EPA
O fice of Research and Devel opnent's Superfund Techni cal Liai sons or Regi ona
Scientists located in EPA Regional offices; or through EPA's Ofice of Science
Pl anni ng and Regul atory Eval uation. EPA also provid es | egal expertise on the
interpretation of CERCLA and other environnental statutes. EPA may enter into a
contract or cooperative agreenent with the appropriate state in order to
i npl erent a response action.

(3) FEMA provides guidance, policy and programa dvice, and technica
assi stance in hazardous materials, [*47438] chem cal, and radi ol ogi ca
emer gency preparedness activities (including planning, training, and
exercising). FEMA s primary point of contact for administering financial and
techni cal assist ance to state and | ocal governments to support their efforts to
devel op and nmaintain an effective energency nmanagenent and response capability
is the Preparedness, Training, and Exercises Directorate.

(4) DOD has responsibility to take all action necessary wth respect to
rel eases where either the release is on, or the sole source of the release is
from any facility or vessel under the jurisdiction, custody, or control of DCOD.
In addition to those capabilities provided by SUPSALV, DOD nay al so, consistent
with its operational requirements and upon request of the OSC, provide locally
depl oyed USN oil spill equi pnent and provi de assistance to other federa
agenci es on request. The follow ng two branches of DOD have particularly
rel evant experti se:

(i) The United States Arny Corps of Engi neers has specialized equi prment and
personnel for maintaining navigation channels, for renoving navigation
obstructions, for acconplishing structural repairs, and for performng
mai nt enance to hydropower electric generating equ ipnent. The Corps can al so
provi de design services, performconstruction, and provide contract witing and
contract adm nistrative services for other federal agencies.

(ii) The U S. Navy Supervisor of Salvage (SUPSALV) is the branch of service
wi t hin DOD most know edgeabl e and experi enced in ship sal vage, shipboard damage
control, and diving. The USN has an extensive array of specialized equi prent and
personnel available for use in these areas as well as specialized contai nnent,
collection, and renoval equi prment specifically designed for salvage -rel ated and
open-sea pol lution incidents.

(5) DCE generally provides designated OSCs/ RPMs that are responsible for
taking all response actions with respect to rel eases where either the release is
on, or the sole sour ce of the release is from any facility or vessel under its
jurisdiction, custody, or control, including vessels bareboat -chartered and
operated. In addition, under the FRERP, DCE provi des advi ce and assi stance to
other OSCs/RPMs for energency actions esse ntial for the control of inmrediate
radi ol ogi cal hazards. Incidents that qualify for DCE radi ol ogi cal advice and
assi stance are those believed to involve source, by -product, or special nuclear



material or other ionizing radiation sources, including radium and other
natural Iy occurring radionuclides, as well as particle accelerators. Assistance
is available through direct contact with the appropriate DOE Radi ol ogi ca
Assi st ance Program Regi onal O fice.

(6) The Departnent of Agriculture (USDA) has scientific and technica
capability to measure, evaluate, and nonitor, either on the ground or by use of
aircraft, situations where natural resources including soil, water, wildlife,
and veget ation have been inpacted by fire, insects and di seases, fl oods,
hazar dous substances, and other natural or man -caused emnergencies. The USDA may
be contacted through Forest Service energency staff officers who are the
desi gnated nmenbers of the RRT. Agencies within USDA have rel evant capabilities
and expertise as follows:

(i) The Forest Service has responsibility for protection and nanagenent of
national forests and national grasslands. The Forest Service has personnel
| aboratory, and field capability to measure, evaluate, nonitor, and control as
needed, rel eases of pesticides and other hazardous substances on | ands under its
jurisdiction.

(ii) The Agriculture Research Service (ARS) adm nisters an applied and
devel opnmental research programin aninmal and plant protection and production;
the use and i nprovenent of soil, water, and air ; the processing, storage, and
distribution of farmproducts; and human nutrition. The ARS has the capabilities
to provide regulation of, and eval uation and training for, enployees exposed to
bi ol ogi cal, chem cal, radiological, and industrial hazards. In e nergency
situations, the ARS can identify, control, and abate pollution in the areas of
air, soil, wastes, pesticides, radiation, and toxic substances for ARS
facilities.

(iii) The Soil Conservation Service (SCS) has personnel in nearly every
county in the nation who are know edgeabl e in soil, agronony, engineering, and
bi ol ogy. These personnel can help to predict the effects of pollutants on soi
and their novements over and through soils. Technical specialists can assist in
identifying potential hazardous waste sites and provi de review and advi ce on
pl ans for remedi al neasures.

(iv) The Animal and Plant Heal th Inspection Service (APH'S) can respond in an
energency to regul ate novenent of di seased or infected organisns to prevent the
spread and contam nation of nonaffected areas.

(v) The Food Safety and I nspection Service (FSI'S) has responsibility to
prevent meat and poultry products contam nated with harnful substances from
entering human food channels. In emergencies, the FSIS works with other federa
and state agencies to establish acceptability for slaughter of exposed or
potentially exposed aninals and their products. In addition they are charged
wi th managi ng the Federal Radiol ogi cal Energency Response Programfor the USDA

(7) DOC, through NOAA, provides scientific support for response and
contingency planning in coastal and marine areas, including assessnents of the
hazards that nay be invol ved, predictions of novement and di spersion of oil and
hazar dous substances through trajectory nodeling, and info rnation on the
sensitivity of coastal environments to oil and hazardous substances and
associated clean-up and mtigation nethods; provides expertise on living narine
resources and their habitats, including endangered species, marine manmal s and
National Marine Sanctuary ecosystens; provides information on actual and
predi cted neteorol ogi cal, hydrol ogical, ice, and oceanographi c conditions for
marine, coastal, and inland waters, and tide and circul ation data for coastal
and territorial waters and for the G eat Lakes.



(8) HHS assists with the assessnent, preservation, and protection of hunman
health and hel ps ensure the availability of essential human services. HHS
provi des techni cal and nontechnical assistance in the form of advice, guidance,
and resources to other federal agencies as well as state and | ocal governnents.

(i) The principal HHS response comes fromthe U S. Public Health Service and
is coordinated fromthe Ofice of the Assistant Secretary for Health, and
various Public Health Service regional of fices. Wthin the Public Health
Service, the primary response to a hazardous materials energency comes from
Agency for Toxic Substances and D sease Registry (ATSDR) and the Centers for
Di sease Control (CDC). Both ATSDR and CDC have a 24 -hour emnergency response
capability wherein scientific and techni cal personnel are available to provide
techni cal assistance to the | ead federal agency and state and | ocal response
agenci es on human health threat assessnent and anal ysis, and exposure prevention
and mtigation. Such assistance is used for situations requiring evacuation of
affected areas, human exposure to hazardous nmaterials, and technical advice on
mtigation and prevention. CDC takes the | ead during petrol eumrel eases
regul ated under the CW and OPA while AT SDR takes the lead during [*47439]
chem cal rel eases under CERCLA. Both agencies are nmutually supportive

(ii) Qher Public Health Service agencies involved in support during
hazardous materials incidents either directly or through ATSDR/ CDC i ncl ude the
Food and Drug Administration, the Health Resources and Services Adm nistration,
the Indian Health Service, and the National Institutes of Health.

(iii) Statutory authority for HHS/ National Institutes for Environnenta
Heal th Sciences (N EHS) involvenent in hazardous naterials acci dent prevention
is non-regulatory in nature and focused on two prinary areas for preventing
comunity and worker exposure to hazardous materials rel eases: Wrker safety
training and basic research activities. Under section 126 of S ARA, NNEHS is
given statutory authority for supporting devel opment of curricula and node
training prograns for waste workers and chenical emnergency responders.

Under section 118(b) of the Hazardous Materials Transportation and Uniform
Safety Act (HMIUSA) (49 U S.C 1802 et seq.), NEHS al so adninisters the Haznat
Enpl oyee Training Programto prepare curricula and training for hazardous
materials transportati on workers. In the basic research arena, NNEHS i s
aut hori zed under section 311 of SARA to conduct a hazardous substance basic
research and training programto evaluate toxic effects and assess hunman heal th
ri sks from accidental releases of hazardous materials. Under Title I X section
901(h) of the dean Air Act Anendnents, NIEHS also is authorized to con duct
basic research on air pollutants, as well as train physicians in environmental
health. Federal research and training in hazardous materials rel ease prevention
represents an inportant non-regulatory activity and suppl enents ongoi ng private
sector progr ans.

(9) DO may be contacted through Regi onal Environmental Oficers (REGs), who
are the designated menbers of RRTs. Departnent |and managers have jurisdiction
over the national park system national wildlife refuges and fish hatcheries,
the public lands, and certain water projects in western states. In addition
bureaus and of fi ces have rel evant expertise as follows:

(i) United States Fish and Wl dlife Service (USFW5) and ot her Bureaus:
Anadronmous and certain other fishes and wildlife, including endangere d and
threatened species, mgratory birds, and certain narine manmal s; waters and
wet | ands; and effects on natural resources.

(ii) The National Biological Survey perforns research in support of
bi ol ogi cal resource managenent; inventories, nonitors, and rep orts on the status



and trends in the Nation's biotic resources; and transfers the information
gained in research and nonitoring to resource nmanagers and others concerned with
the care, use, and conservation of the Nation's natural resources. The Nationa
Bi ol ogi cal Survey has | aboratory/research facilities.

(iii) Ceological Survey: Geol ogy, hydrol ogy (ground water and surface water),
and natural hazards.

(iv) Bureau of Land Managenent: Mnerals, soils, vegetation, wildlife
habi tat, archaeol ogy, and wil dern ess; and hazardous naterials.

(v) Mneral s Managenent Service: Oversight of offshore oil and gas
exploration and production facilities and associ ated pi peli nes and pi peline
facilities under the Quter Continental Shelf Lands Act and the CWA, oil spil
response technol ogy research; and establishing oil discharge contingency
pl anning requirenments for offshore facilities.

(vi) Bureau of Mnes: Analysis and identification of inorganic hazardous
subst ances and technical expertise in netals and netallurgy relevant to site
cl eanup.

(vii) Ofice of Surface Mning: Coal mine wastes and | and recl anati on

(viii) National Park Service: General biological, natural, and cultura
resource managers to evaluate, neasure, nonitor, and contain threats to park
system | ands and r esources; archaeol ogi cal and historical expertise in
protection, preservation, evaluation, inpact nitigation, and restoration of
cul tural resources; energency personnel

(i x) Bureau of Reclamation: Qperation and nai ntenance of water projects in
the West; engineering and hydrol ogy; and reservoirs.

(x) Bureau of Indian Affairs: Coordination of activities affecting Indian
| ands; assistance in identifying Indian tribal governnent officials.

(xi) Ofice of Territorial Affairs: Assistance in inplementing the NCP in
Ameri can Sanba, Quam the Pacific Island Governnents, the Northern Mari ana
I slands, and the Virgin Islands.

(10) The Departnent of Justice (DQJ) can provi de expert advice on conplicated
| egal questions arising fromdischarges or rel eases, and federal ag ency
responses. In addition, the DQJ represents the federal governnment, including its
agencies, inlitigation relating to such di scharges or rel eases. Qher |ega
i ssues or questions shall be directed to the federal agency counsel for the
agency providing the OSC/ RPM for the response

(11) The Departnent of Labor (DQL), through CSHA and the states operating
pl ans approved under section 18 of the O8H Act, has authority to conduct safety
and heal th inspections of hazardous waste sites to assure that enployees are
being protected and to determne if the site is in conpliance wth:

(i) Safety and health standards and regul ati ons promnul gated by CSHA (or the
states) in accordance with section 126 of SARA and all other applicable
st andards; and

(ii) Regulations pronul gated under the OSH Act and its general duty cl ause.
CSHA i nspections may be self -generated, consistent with its program operations
and objectives, or may be conducted in response to requests from EPA or anot her
| ead agency, or in response to accidents or enployee conplaints. CSHA may al so
conduct inspections at hazardous waste sites in those states with approved pl ans
that choose not to exercise their jurisdiction to i nspect such sites. On
request, CSHA will provide advice and consultation to EPA and ot her NRT/RRT



agencies as well as to the OSC RPM regardi ng hazards to persons engaged in
response activities. OSHA nay al so take any other action necessary to assure
that enpl oyees are properly protected at such response activities. Any questions
about occupational safety and health at these sites may be referred to the CSHA
Regi onal O fice.

(12) DOT provides response expertise pertaining to transportation of oil or
hazar dous substances by all nodes of transportation. Through the Research and
Speci al Prograns Administration (RSPA), DOT offers expertise in the requirenents
for packagi ng, handling, and transporting regul ated hazardous materials. DO,

t hrough RSPA, establishes oil discharge contingency planning requirements for
pi pelines, transport by rail and co ntainers or bulk transport of oil.

(13) The Departnent of State (DOS) will lead in the devel opnent of
international joint contingency plans. It will also help to coordinate an
i nternational response when di scharges or rel eases cross internationa
boundaries or involve foreign flag vessels. Additionally, DOS will coordinate
requests for assistance fromforeign governnents and U S. proposals for
conducting research at incidents that occur in waters of other countries.

(14) The Nucl ear Regul atory Conmission wi |l respond, as appropriate, to
rel eases of radioactive materials by its |icensees, in accordance [*47440]
with the NRC Incident Response Plan (NUREG -0728) to nonitor the actions of those
I i censees and assure that the public health and environnent are pro tected and
adequat e recovery operations are instituted. The Nucl ear Regul atory Comm ssion
will keep EPA informed of any significant actual or potential releases in
accordance with procedural agreenments. In addition, the Nucl ear Regul atory
Comm ssion will provide advice to the O8C RPM when assistance is required in
i dentifying the source and character of other hazardous substance rel eases where
the Nucl ear Regul atory Conmm ssion has licensing authority for activities
utilizing radioactive naterial s.

(15) The Ceneral Services Adm nistration (GSA) provides |ogistic and
t el ecommuni cati ons support to federal agencies. During an energency situation,
GSA quickly responds to aid state and | ocal governments as directed by ot her
federal agencies. The type of s upport provided m ght include |easing and
furni shing office space, setting up telecomunications and transportation
servi ces, and advi sory assi stance.

§ 300.180 -- State and |local participation in response.

(a) Each state governor is requested to designa te one state
of ficel/representative to represent the state on the appropriate RRT. The state's
of ficel/representative nmay participate fully in all activities of the appropriate
RRT. Each state governor is also requested to designate a | ead state agency that
will direct state-lead response operations. This agency is responsible for
designating the lead state response official for federal and/or state -|ead
response actions, and coordi nating/ comuni cating with any other state agencies,
as appropriate. Local governments are invited to participate in activities on
the appropriate RRT as may be provided by state | aw or arranged by the state's
representative. Indian tribes wishing to participate shoul d assign one person or
office to represent the tribal governnent on the appropriate RRT.

(b) Appropriate local and state officials (including Indian tribes) wll
participate as part of the response structure as provided in the ACP.

(c) In addition to neeting the requirenents for |ocal energency plans under
SARA section 303, state and | ocal governnent agencies are encouraged to include



contingency planning for responses, consistent with the NCP, RCP, and ACP in all
energency and di saster planni ng.

(d) For facilities not addressed under CERCLA or the CWA states are
encouraged to undertake response actions thenselves or to use their authorities
to conpel potentially responsible parties to undertake response actions.

(e) States are encouraged to enter into cooperative agreenents pursuant to
sections 104 (c)(3) and (d) of CERCL A to enable themto undertake actions
aut hori zed under subpart E of the NCP. Requirenments for entering into these
agreenents are included in subpart F of the NCP. A state agency that acts
pursuant to such agreenents is referred to as the |ead agency. In th e event
there is no cooperative agreenent, the | ead agency can be designated in a SMOA
or other agreenent.

(f) Because state and | ocal public safety organi zati ons would nornally be the
first governnent representatives at the scene of a discharge or release , they
are expected to initiate public safety measures that are necessary to protect
public health and welfare and that are consistent with contai nnent and cl eanup
requirenents in the NCP, and are responsible for directing evacuations pursuant
to existing state or |ocal procedures.

§ 300.185 -- Nongovernnental participation.

(a) Industry groups, academni c organi zations, and others are encouraged to
comit resources for response operations. Specific conmtments should be listed
in the RCP and ACP. Those ent ities required to devel op tank vessel and facility
response plans under CWA section 311(j) nust be able to respond to a worst case
di scharge to the nmaxi num extent practicable, and shall conmit sufficient
resources to inplenment other aspects of those plans in accordance with the
requi renents of 30 CFR part 254, 33 CFR parts 150, 154, and 155; 40 CFR part
112; and 49 CFR parts 171 and 194.

(b) The technical and scientific information generated by the | oca
comunity, along with information fromfederal, state , and | ocal governnents,
shoul d be used to assist the O8C/ RPMin devising response strategi es where
ef fective standard techni ques are unavail able. Such information and strategies
will be incorporated into the ACP, as appropriate. The SSC may act as |iaison
between the G8C/ RPM and such interested organi zati ons.

(c) ACPs shall establish procedures to allow for well organized, worthwhile,
and safe use of volunteers, including conpliance with 8§ 300.150 regarding
wor ker health and safety. ACPs should provide fo r the direction of volunteers by
the OSC RPM or by other federal, state, or local officials know edgeable in
conti ngency operations and capabl e of providing | eadership. ACPs al so shoul d
identify specific areas in which volunteers can be used, such as beach
surveillance, logistical support, and bird and wildlife treatnent. Unless
specifically requested by the OSC RPM vol unteers generally shoul d not be used
for physical renmoval or remedial activities. If, in the judgnent of the OSC RPM
dangerous conditions exist, volunteers shall be restricted fromon -scene
oper ati ons.

(d) Nongovernnental participation nmust be in conpliance with the requirements
of subpart Hof this part if any recovery of costs will be sought.

Subpart C-Pl anni ng and Preparedness

8§ 300.200 -- Ceneral



Thi s subpart summari zes energency preparedness activities relating to
di scharges of oil and rel eases of hazardous substances, pollutants, or
contam nants; describes the three |levels of contingency planning under the
national response systen and cross-references state and | ocal energency

preparedness activities under SARA Title Ill, also known as the "Emergency
Pl anni ng and Community Right -to-Know Act of 1986" but referred to herein as
"Title Ill." Regulations inplenenting Title Ill are codifi ed at 40 CFR

Subchapt er J.

§ 300.205 -- Planning and coordi nation structure.

(a) National. As described in 8 300.110, the NRT is responsible for nationa
pl anni ng and coor di nati on.

(b) Regional. As described in 8 300.115, the RRTs are responsible for
regi onal planning and coordi nati on.

(c) Area. As required by section 311(j) of the CWA, under the direction of
the federal OSC for its area, Area Conmttees conprising qualified personnel of
federal, state, and | ocal agencies shall be responsible for:

(1) Preparing an ACP for their areas (as described in 8 300.210(c));

(2) Wrking with appropriate federal, state, and local officials to enhance
the conti ngency pl anning of those officials and to assure pre -planning of joint
response efforts, including appropr iate procedures for mechanical recovery,

di spersal, shoreline cleanup, protection of sensitive environnental areas, and
protection, rescue, and rehabilitation of fisheries and wildlife; and

(3) Wrking with appropriate federal, state, and local officials t o expedite
deci sions for the use of dispersants and other mtigating substances and
devi ces.

(d) State. As provided by sections 301 and 303 of Title Ill, the SERC of each
[*47441] state, appointed by the Gov ernor, is to designate emergency planning
districts, appoint Local Emergency Planning Conmttees (LEPCs), supervise and
coordinate their activities, and review | ocal emergency response plans, which
are described in § 300.215. The SERC also is to establish procedures for
recei ving and processing requests fromthe public for information generated by
Title Ill reporting requirenents and to designate an official to serve as
coordinator for information.

(e) Local. As provided by sections 301 and 303 of Title Il I, emergency
planning districts are designated by the SERC in order to facilitate the
preparation and inpl enentati on of emergency plans. Each LEPCis to prepare a
| ocal energency response plan for the emergency planning district and establish
procedures for receiving and processing requests fromthe public for information
generated by Title Il reporting requirenments. The LEPC is to appoint a chair
and establish rules for the LEPC. The LEPC is to designate an official to serve
as coordinator for information and designate in its plan a community energency
coordi nator.

(f) As required by section 311(j)(5) of the CW, a tank vessel, as defined
under section 2101 of title 46, U S. Code, an offshore facility, and an onshore
facility that, because of its location, could reasonably be expected to cause
substantial harmto the environment by discharging into or on the navigable
wat ers, adj oi ni ng shorelines, or exclusive economc zone mnmust prepare and submt
a plan for responding, to the maxi mumextent practicable, to a worst case
di scharge, and to a substantial threat of such a discharge, of oil or a
hazar dous subst ance.



(g) The relationship of these plans is described in Figure 4.

[*47442]
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§ 300.210 -- Federal contingency plans.

There are three |l evels of contingency plans under the national response
system The National Contingency Plan, RCPs, a nd ACPs. These plans are avail abl e
for inspection at EPA regional offices or USCG district offices. Addresses and
t el ephone nunbers for these offices nay be found in the United States Governnent
Manual , issued annually, or in |local telephone directories.

(a) The National Contingency Plan. The purpose and objectives, authority, and
scope of the NCP are described in 8 8§ 300.1 through 300. 3.

(b) Regional Contingency Plans. The RRTs, working with the states, shall
devel op federal RCPs for each standard federal region, A aska, CQceania in the
Pacific, and the Caribbean to coordinate timely, effective response by various
federal agencies and other organi zations to discharges of oil or rel eases of
hazar dous substances, pollutants, or contam nants. RCPs shall, as ap propriate,
include information on all useful facilities and resources in the region, from
governnent, conmmerci al, academ c, and other sources. To the greatest extent
possi bl e, RCPs shall follow the format of the NCP and be coordinated with state
emergency response plans, ACPs, which are described in 8 300.210(c), and Title
Il local emergency response plans, which are described in § 300.215. Such
coordi nati on shoul d be acconplished by working with the SERCs in the region
covered by the RCP. RCPs shall contain lines of demarcation between the inland
and coastal zones, as nutual ly agreed upon by USCG and EPA



(c) Area Contingency Plans. (1) Under the direction of an OSC and subject to
approval by the | ead agency, each Area Conmittee, in consultation with the
appropriate RRTs, Coast Quard DRGs, the NSFCC, SSCs, LEPCs, and SERCs, shal
devel op an ACP for its designated area. This plan, when inplenented in
conjunction with other provisions of the NCP, shall be adequate to renove a
wor st case di scharge under 8 3 00.324, and to mitigate or prevent a substantial
threat of such a discharge, froma vessel, offshore facility, or onshore
facility operating in or near the area.

(2) The areas of responsibility may include several Title Ill local planning
districts, or parts of such districts. In devel oping the ACP, the OSC shal
coordinate with affected SERCs and LEPCs. The ACP shall provide for a well
coordinated response that is integrated and conpatible, to the greatest extent
possible, with all appropriate response pla ns of state, local, and non -federa
entities, and especially with Title Il local emergency response plans.

(3) The ACP shall include the follow ng:

(i) A description of the area covered by the plan, including the areas of
special econom c or environnental inportance that night be damaged by a
di schar ge;

(ii) A description in detail of the responsibilities of an owner or operator
and of federal, state, and | ocal agencies in renoving a discharge, and in
mtigating or preventing a substantial threat of a disc harge;

(iii) Alist of equipnent (including firefighting equipnent), dispersants, or
other mtigating substances and devi ces, and personnel available to an owner or
operator and federal, state, and | ocal agencies, to ensure an effective and
i medi ate renmoval of a discharge, and to ensure mtigation or prevention of a
substantial threat of a discharge (this may be provided in an appendi x or by
reference to other relevant energency plans (e.g., state or LEPC plans), which
may i nclude such equi pnent |ists);

(iv) A description of procedures to be followed for obtaining an expedited
deci sion regardi ng the use of dispersants; and

(v) A detailed description of howthe plan is integrated into other ACPs and
tank vessel, offshore facility, and onshore facility respon se plans approved by
the President, and into operating procedures of the NSFCC

(4)(i) In order to provide for coordinated, i medi ate and effective
protection, rescue, and rehabilitation of, and minimzation of risk of injury
to, fish and wildlife resources and habitat, Area Comm ttees shall incorporate
into each ACP a detail ed annex containing a Fish and Wldlife and Sensitive
Environnents Plan that is consistent with the RCP and NCP. The annex shall be
prepared in consultation with the USFWs and NOAA and other interested natura
resource managenent agencies and parties. It shall address fish and wildlife
resources and their habitat, and shall include other areas considered sensitive
environments in a separate section of the annex, based upon Area Committee
recomrendati ons. The annex will provide the necessary information and procedures
to immediately and effectively respond to discharges that nay adversely affect
fish and wildlife and their habitat and sensitive environments, including
provisions for a response to a worst case discharge. Such information shal
include the identification of appropriate agencies and their responsibilities,
procedures to notify these agencies followi ng a discharge or threat of a
di scharge, protocols for obtaining required fish and wildlife permts and ot her
necessary permts, and provisions to ensure conpatibility of annex -related
activities with renoval operations.



(ii) The annex shall:

(A ldentify and establish priorities for fish and wildlife resources and
their habitats and other inportant sensitive areas requiring protection from any
direct or indirect effects fromdischarges that may occur. These effects
include, but are not limted to, any seasonal or historical use, as well as al
critical, special, significant, or other w se designated protected areas.

(B) Provide a nechanismto be used during a spill response for tinely
identification of protection priorities of those fish and wildlife resources and
habitats and sensitive environnental areas that nmay be threatened or inj ured by
a di scharge. These include as appropriate, not only narine and freshwater
speci es, habitats, and their food sources, but also terrestrial wildlife and
their habitats that may be affected directly by onshore oil or indirectly by
oil-related factors, such as |loss or contanmination of forage. The nechani sm
shal | al so provide for expeditious evaluation and appropriate consultations on
the effects to fish and wildlife, their habitat, and other sensitive
environments fromthe application of chenical counte rneasures or other
count er measures not addressed under paragraph (e)(4)(iii).

(O ldentify potential environnental effects on fish and wildlife, their
habitat, and other sensitive environments resulting fromrenoval actions or
count ermeasures, including the option of no renoval. Based on this eval uati on of
potential environmental effects, the annex should establish priorities for
application of counternmeasure and renoval actions to habitats within the
geogr aphi ¢ region of the ACP. The annex shoul d establish methods to mnimze the
identified effects on fish and wildlife because of response activities,
including, but not Iimted to: D sturbance of sensitive areas and habitats;
illegal or inadvertent taking or disturbance of fish and wildlife or specinens
by response personnel; and fish and wildlife, their habitat, and environnentally
sensitive areas coming in contact with various cleaning or bioremediation
agents. Furthernore, the annex should identify the areas where the novenent of
oiled debris nmay pose a ri sk to resident, transient, or mgratory fish and
wildlife, and other sensitive environnments and shoul d di scuss neasures to be
considered for renoving such oiled [*47444] debris in atinely fashion to
reduce such risk

(D Provide for pre-approval of appl ication of specific counterneasures or
renmoval actions that, if expeditiously applied, will minimze adverse spill -
i nduced inpacts to fish and wildlife resources, their habitat, and other
sensitive environments. Such pre -approval plans nust be consistent with
paragraphs (c)(4)(ii) (B) and (C of this section and subpart J requirenents,
and nust have the concurrence of the natural resource trustees.

(E) Provide nonitoring plan(s) to evaluate the effectiveness of different
count ermeasures or renoval actions i n protecting the environment. Mnitoring
shoul d i nclude "set -aside" or "control" areas, where no nitigative actions are
t aken.

(F) Identify and plan for the acquisition and utilization of necessary
response capabilities for protection, rescue, and rehabili tation of fish and
wildlife resources and habitat. This may include appropriately pernitted private
organi zations and individuals with appropriate expertise and experi ence. The
sui tabl e organi zations should be identified in cooperation with natural resourc e
| aw enf or cement agenci es. Such capabilities shall include, but not be limted
to, identification of facilities and equi pment necessary for deterring sensitive
fish and wildlife fromentering oiled areas, and for capturing, holding,
cleaning, and releasing injured wildlife. Plans for the provision of such



capabilities shall ensure that there is no interference with other OSC renoval
oper ati ons.

(G ldentify appropriate federal and state agency contacts a nd alternates
responsi ble for coordination of fish and wildlife rescue and rehabilitation and
protection of sensitive environnents; identify and provide for required fish and
wildlife handling and rehabilitation permts necessary under federal and state
| aws; and provi de gui dance on the inplenmentation of |aw enforcenment requirenents
i ncl uded under current federal and state | aws and correspondi ng regul ati ons.
Requi renents include, but are not limted to procedures regardi ng the capture,
transport, rehabilitation, and release of wildlife exposed to or threatened by
oil, and disposal of contam nated carcasses of wildlife

(H ldentify and secure the nmeans for providing, if needed, the m ni mum
requi red OSHA and EPA training for volunteers, including those who as sist with
injured wildlife.

(1) Define the requirenents for evaluating the conmpatibility between this
annex and non-federal response plans (including those of vessels, facilities,
and pi pelines) on issues affecting fish and wildlife, their habitat, and
sensitive environnents.

§ 300.211 -- CPA facility and vessel response pl ans.

Thi s section describes and cross -references the regul ati ons that inplenent
section 311(j)(5) of the CWA. A tank vessel, as defined under section 2101 of
title 46, U S. Code, an off shore facility, and an onshore facility that, because
of its location, could reasonably expect to cause substantial harmto the
envi ronment by discharging into or on the navigable waters, adjoining
shorelines, or exclusive econom c zone nmust prepare and su bmt a plan for
respondi ng, to the maxi numextent practicable, to a worst case discharge, and to
a substantial threat of such a discharge, of oil or a hazardous substance. These
response plans are required to be consistent with applicable Area Contingency
Pl ans. These regul ations are codified as fol |l ows:

(a) For tank vessels, these regulations are codified in 33 CFR part 155;

(b) For offshore facilities, these regulations are codified in 30 CFR part
254;

(c) For non-transportation related onshore facilities , these regulations are
codified in 40 CFR 112. 20;

(d) For transportation-related onshore facilities, these regulations are
codified in 33 CFR part 154;

(e) For pipeline facilities, these regulations are codified in 49 CFR part
194; and

(f) For rolling stock, these regulations are codified in 49 CFR part 106 et
al .

8§ 300.212 -- Area response drills.

The OSC periodically shall conduct drills of renoval capability (including
fish and wildlife response capability), w thout prior notice, in areas for which
ACPs are required by § 300.210(c) and under relevant tank vessel and facility
response pl ans.

§ 300.215 -- Title Ill local emergency response plans.



Thi s section describes and cross -references the regul ati ons that inplenent
Title Ill. These regulations ar e codified at 40 CFR part 355.

(a) Each LEPC is to prepare an energency response plan in accordance with
section 303 of Title Ill and review the plan once a year, or nore frequently as
changed circunstances in the community or at any facility may require. Such
Title Il local energency response plans shoul d be closely coordinated with
appl i cabl e federal ACPs and state emergency response pl ans.

(b) [Reserved]

§ 300.220 -- Related Title Il issues.
Qher related Title Il requirements are found in 40 CFR pa rt 355.

Subpart D- (perational Response Phases for G| Renoval

§ 300.300 -- Phase | -Di scovery or notification.
(a) A discharge of oil may be discovered through:

(1) Areport submtted by the person in charge of a vessel or facility, in
accordance with statutory requirenents;

(2) Deliberate search by patrols;
(3) Random or incidental observation by governnent agencies or the public; or
(4) O her sources.

(b) Any person in charge of a vessel or a facility shall, as soon as he or
she has know edge of any discharge from such vessel or facility in violation of
section 311(b)(3) of the CWA, imediately notify the NRC. If direct reporting to
the NRCis not practicable, reports nay be made to the USCG or EPA predesi gnat ed
CSC for the geographic area where the di scharge occurs. The EPA predesignat ed
OSC may al so be contacted through the regional 24 -hour emergency response
t el ephone nunber. Al such reports shall be pronptly relayed to the NRC. If it
is not possible to notify the NRC or predesignated OSC i mmedi ately, reports may
be made i medi ately to the nearest Coast Quard unit. In any event such person in
charge of the vessel or facility shall notify the NRC as soon as poss ible.

(c) Any other person shall, as appropriate, notify the NRC of a discharge of
oil.

(d) Wpon receipt of a notification of discharge, the NRC shall pronptly
notify the OSC. The OSC shall ensure notification of the appropriate state
agency of any state which is, or may reasonably be expected to be, affected by

the di scharge. The OSC shall then proceed with the foll ow ng phases as outlined
in the RCP and ACP.

§ 300.305 -- Phase |l -Prelimnary assessnent and initiation of action.
(a) The CSC is responsibl e for pronptly initiating a prelimnary assessment.

(b) The prelimnary assessnment shall be conducted using avail abl e
i nformation, suppl enented where necessary and possi bl e by an on -scene
i nspection. The OSC shall undertake actions to:

(1) Evaluate the magnitude and severity of the discharge or threat to
[*47445] public health or welfare of the United States or the environnent;

(2) Assess the feasibility of removal ; and



(3) To the extent practicable, identify potentially responsible parties.

(c) Wiere practicable, the framework for the response managenent structure is
a system(e.g., a unified conmand systen), that brings together the functions of
the federal government, the state governnent, and the responsible party to
achieve an effective and efficient response, where the OSC nmai ntains authority.

(d) Except in a case when the OSCis required to direct the response to a
di scharge that may pose a substantial threat to the public health or welfare of
the United States (including but not limted to fish, she IIfish, wildlife, other
natural resources, and the public and private beaches and shorelines of the
United States), the CSC nay all ow the responsible party to voluntarily and
pronptly performrenoval actions, provided the OSC determ nes such actions wll
ensure an effective and i medi ate renoval of the discharge or mtigation or
prevention of a substantial threat of a discharge. If the responsible party does
conduct the renoval, the OSC shall ensure adequate surveillance over whatever
actions are initiated. If effective actions are not being taken to elinmnate the
threat, or if renoval is not being properly done, the OSC should, to the extent
practi cabl e under the circunstances, so advise the responsible party. If the
responsi bl e party does not respond prope rly the OSC shall take appropriate
response actions and should notify the responsible party of the potentia
liability for federal response costs incurred by the OSC pursuant to the OPA and
CWA. Where practicable, continuing efforts should be made to encou rage response
by responsible parties.

(1) In carrying out a response under this section, the OSC nay:

(i) Renove or arrange for the renmoval of a discharge, and mtigate or prevent
a substantial threat of a discharge, at any tine;

(ii) Drect or nonitor all federal, state, and private actions to renove a
di scharge; and

(iii) Remove and, if necessary, destroy a vessel discharging, or threatening
to discharge, by whatever means are avail abl e.

(2) If the discharge results in a substantial threat to the public h ealth or
wel fare of the United States (including, but not limted to fish, shellfish
wildlife, other natural resources, and the public and private beaches and
shorelines of the United States), the OSC nust direct all response efforts, as
provided in 8 300.322(b) of this part. The OSC shoul d decl are as expeditiously
as practicable to spill response participants that the federal governnent will
direct the response. The OSC nay act without regard to any other provision of
the | aw governing contracting proced ures or enploynment of personnel by the
federal government in renoving or arranging for the renoval of such a discharge.

(e) The CSC shall ensure that the natural resource trustees are pronptly
notified in the event of any discharge of oil, to the naximume xtent practicable
as provided in the Fish and Wldlife and Sensitive Environments Plan annex to
the ACP for the area in which the discharge occurs. The OSC and the trustees
shal | coordi nate assessments, eval uations, investigations, and planning with
respect to appropriate renoval actions. The CSC shall consult with the affected
trustees on the appropriate renoval action to be taken. The trustees wil |l
provide tinely advice concerning recommended actions with regard to trustee
resources potentially affected. The trustees also will assure that the GSCis
informed of their activities in natural resource damage assessnent that may
affect response operations. The trustees shall assure, through the | ead
adm nistrative trustee, that all data fromthe natural resourc e danmage
assessment activities that nay support nore effective operational decisions are
provided in a timely manner to the OSC. Wien circunstances permt, the OSC shall



share the use of non-nonetary response resources (i.e., personnel and equipmnent)
with the trustees, provided trustee activities do not interfere with response
actions. The lead adnmnistrative trustee facilitates effective and efficient
conmuni cati on between the OSC and the other trustees during response operations
and is responsible for applying to the CSC for non-nonetary federal response
resources on behal f of all trustees. The | ead adm nistrative trustee is al so
responsible for applying to the NPFC for funding for initiation of danage
assessnent for injuries to natural resources.

§ 300. 310 -- Phase |II -Contai nnent, counterneasures, cleanup, and di sposal

(a) Defensive actions shall begin as soon as possible to prevent, mnim ze,
or nitigate threat(s) to the public health or welfare of the United States or
the environment. Actions may inc lude but are not linmted to: Analyzing water
sanples to determne the source and spread of the oil; controlling the source of
di scharge; neasuring and sanpling; source and spread control or salvage
operations; placenent of physical barriers to deter the sp read of the oil and to
protect natural resources and sensitive ecosystens; control of the water
di scharged from upstream i npoundrent; and the use of chemi cals and ot her
materials in accordance with subpart J of this part to restrain the spread of
the oil and mtigate its effects. The ACP prepared under § 300.210(c) should be
consulted for procedures to be followed for obtaining an expedited decision
regarding the use of dispersants and other products listed on the NCP Product
Schedul e.

(b) As appropriate, actions shall be taken to recover the oil or nitigate its
effects. O the nunerous chem cal or physical nethods that nmay be used, the
chosen net hods shall be the nost consistent with protecting public health and
wel fare [*47446] and the environment. Sink ing agents shall not be used.

(c) Gl and contaminated materials recovered in cleanup operations shall be
di sposed of in accordance with the RCP, ACP, and any applicabl e | aws,
regul ations, or requirenents. RRT and Area Committee guidelines may identify the
di sposal options available during an oil spill response and nmay descri be what
di sposal requirenments are nmandatory or rmay not be wai ved by the G8C. ACP
gui del i nes shoul d address: the sanpling, testing, and classifying of recovered
oil and oiled debris; the segregation, tenporary storage, and stockpiling of
recovered oil and oiled debris; prior state disposal approvals and pernits; and
the routes; nethods (e.g. recycle/reuse, on -site burning, incineration,
landfilling, etc.); and sites for the disposal of co Ilected oil, oiled debris,
and ani mal carcasses; and procedures for obtaining waivers, exenptions, or
aut hori zations associated with handling or transporting waste materials. The
ACPs may identify a hierarchy of preferences for disposal alternatives, with
recycling (reprocessing) being the nost preferred, and other alternatives
preferred based on priorities for health or the environnent.

§ 300.315 -- Phase |V-Docunentation and cost recovery.

(a) All CSLTF users need to collect and mai ntai n docunmentation to support al
actions taken under the CWA. In general, docunentation shall be sufficient to
support full cost recovery for resources utilized and shall identify the source
and circunstances of the incident, the responsible party or parties, and inpacts
and potential inpacts to public health and wel fare and the environnent.
Docunent ati on procedures are contained in 33 CFR part 136

(b) When appropriate, docunentation shall also be collected for scientific
under st andi ng of the environment and for research and devel opnent of inproved



response met hods and technol ogy. Funding for these actions is restricted by
section 6002 of the CPA

(c) OSCs shall submit OSC reports to the NRT or RRT, only if reque sted, as
provi ded by §8 300.165.

(d) OSCs shall ensure the necessary collection and saf eguardi ng of
i nformation, sanples, and reports. Sanples and information shall be gathered
expeditiously during the response to ensure an accurate record of the inpacts
i ncurred. Docunentation materials shall be made available to the trustees of
affected natural resources. The CSC shall make available to trustees of the
affected natural resources information and documentation in the CSC s possession
that can assist the trustees in the determ nati on of actual or potential natura
resource injuries.

(e) Information and reports obtained by the EPA or USCG OSC shal |l be
transmtted to the appropriate offices responsible for follow -up actions.

§ 300.317 -- National response pri orities.

(a) Safety of human life nmust be given the top priority during every response
action. This includes any search and rescue efforts in the general proximty of
the di scharge and the insurance of safety of response personnel.

(b) Stabilizing the situation to preclude the event fromworsening is the
next priority. Al efforts nust be focused on saving a vessel that has been
involved in a grounding, collision, fire, or explosion, so that it does not
conpound the probl em Conparabl e neasures should be ta ken to stabilize a
situation involving a facility, pipeline, or other source of pollution.
Stabilizing the situation includes securing the source of the spill and/or
renmoving the remaining oil fromthe contai ner (vessel, tank, or pipeline) to
prevent additional oil spillage, to reduce the need for follow -up response
action, and to mininize adverse inpact to the environnent.

(c) The response nmust use all necessary contai nnent and renoval tactics in a
coordi nated manner to ensure a tinely, effective response that mnimzes adverse
i npact to the environnent.

(d) Al parts of this national response strategy should be addressed
concurrently, but safety and stabilization are the highest priorities. The OSC
shoul d not del ay contai nment and renoval deci sions unneces sarily and shoul d take
actions to ninimze adverse inpact to the environnment that begins as soon as a
di scharge occurs, as well as actions to nminimze further adverse environnental
i mpact from additional discharges.

(e) The priorities set forth in this sec tion are broad in nature, and shoul d
not be interpreted to preclude the consideration of other priorities that nay
arise on a site-specific basis.

§ 300.320 -- Ceneral pattern of response.

(a) Wien the OSC receives a report of a discharge, actions nornmal |y should be
taken in the foll owi ng sequence:

(1) Investigate the report to determ ne pertinent information such as the
threat posed to public health or welfare of the United States or the
environment, the type and quantity of polluting material, and the s ource of the
di schar ge.



(2) Oficially classify the size (i.e., mnor, nedium nmajor) and type (i.e.
substantial threat to the public health or welfare of the United States, worst
case discharge) of the discharge and determ ne the course of action to be
followed to ensure effective and i mmedi ate renoval, mtigation, or prevention of
the di scharge. Sone discharges that are classified as a substantial threat to
the public health or welfare of the United States nay be further classified as a
spill of national significance by the Adm nistrator of EPA or the Conmandant of
the USCG The appropriate course of action may be prescribed in 8§ § 300.322
300. 323, and 300. 324.

(i) Wien the reported discharge is an actual or potential major discharge
the OSC shall imediately notify the RRT and the NRC

(ii) Wen the investigation shows that an actual or potential nedium
di scharge exists, the OSC shall recomend activation of the RRT, if appropriate.

(iii) Wen the investigation shows that an actual or potential m nor
di scharge exists, the OSC shall nonitor the situation to ensure that proper
renoval action is being taken

(3) If the OSC deternmines that effective and i nmedi ate renmoval, mtigation
or prevention of a discharge can be achieved by private party efforts, and where
t he di scharge does not pose a substantial threat to the public health or welfare
of the United States, determ ne whether the responsible party or other person is
properly carrying out renmoval. Renoval is being done properly when:

(i) The responsible party is applying the resources called for inits
response plan to effectively and i nmedi ately renove, mnimze, or mtigate
threat(s) to public health and wel fare and the environment; and

(ii) The renoval efforts are in accordance with applicable regulat ions,
including the NCP. Even if the OSC suppl ements responsi ble party resources with
governnent resources, the spill response will not be considered inproper, unless
specifically determ ned by the GSC

(4) Wiere appropriate, determ ne whether a state or p olitical subdivision
thereof has the capability to carry out any or all renoval actions. If so, the
CSC nmay arrange funding to support these actions.

(5) Ensure pronpt notification of the trustees of affected natural resources
in accordance with the applic able RCP and ACP

(b) Renoval shall be considered conplete when so determined by the G8C in
consultation with the Governor or Governors of the affected states. Wen the OsC
consi ders renoval conplete, OSLTF renoval funding shall end. This determ nation
shal | not preclude additional renoval actions under applicable state | aw.

§ 300.322 -- Response to substantial threats to public health or welfare of the
United States.

(a) As part of the investigation described in 8 300.320, the O8C shal

det erm ne whet her a discharge results in a substantial threat to public health
or welfare of the United States (including, but not linmted to, fish, shellfish,
wildlife, other natural resources, and the public and private beaches a nd
shorelines of the United States). Factors to be considered by the GSC in naking
this determination include, but are not linited to, the size of the discharge
the character of the discharge, and the nature of the threat to public health or
wel fare of the United States. Upon obtaining such information, the CSC shal
conduct an evaluation of the threat posed, based on the OSC s experience in
assessi ng ot her discharges, and consultation with senior |ead agency officials



and readily available authorities on issues outside the O8C s technica
experti se.

(b) If the investigation by the OSC shows that the di scharge poses or nay
present a substantial threat to public health or welfare of the United States,
the OSC shall direct all federal, state, or private actio ns to renove the
discharge or to mtigate or prevent the threat of such a discharge, as
appropriate. In directing the response in such cases, the GSC may act wi thout
regard to any other provision of |aw governing contracting procedures or
enpl oynent [*47447] of personnel by the federal governnent to:

(1) Renove or arrange for the renoval of the discharge;
(2) Mtigate or prevent the substantial threat of the discharge; and

(3) Renove and, if necessary, destroy a vessel discharging, or threatening to
di scharge, by whatever neans are avail abl e.

(c) In the case of a substantial threat to public health or welfare of the
United States, the OSC shall

(1) Assess opportunities for the use of various special teans and ot her
assi stance described in § 300.145, incl uding the use of the services of the
NSFCC, as appropri at e;

(2) Request immediate activation of the RRT; and

(3) Take whatever additional response actions are deened appropri ate,
including, but not linmted to, inplementation of the ACP as required by secti on
311(j)(4) of the CWA or relevant tank vessel or facility response plan required
by section 311(j)(5) of the CWA. Wien requested by the OSC, the | ead agency or
RRT shal | dispatch appropriate personnel to the scene of the discharge to assist
the OSC. This assistance nay include technical support in the agency's areas of
expertise and disseninating information to the public. The | ead agency shal
ensure that a contracting officer is available on scene, at the request of the
CsC.

§ 300.323 -- Spills of national significance

(a) A discharge may be classified as a spill of national significance (SONS)
by the Admi nistrator of EPA for discharges occurring in the inland zone and the
Commandant of the USCG for di scharges occurring in the coastal zone

(b) For a SONS in the inland zone, the EPA Adm nistrator nmay nane a senior
Agency official to assist the GSCin communicating with affected parties and the
public and coordinating federal, state, local, and international resources at
the national level. This strategi ¢ coordination will involve, as appropriate,
the NRT, RRT(s), the CGovernor(s) of affected state(s), and the mayor(s) or other
chi ef executive(s) of |ocal government(s).

(c) For a SONS in the coastal zone, the USCG Conmandant may nane a Nationa
I nci dent Commrander (NIC) who will assune the role of the GSC in conmunicating
with affected parties and the public, and coordinating federal, state, |ocal,
and international resources at the national level. This strategi c coordination
will involve, as appropriate, the NRT, RRT(s), the Governor(s) of affected
state(s), and the mayor(s) or other chief executive(s) of l|ocal governnent(s).

§ 300.324 -- Response to worst case di scharges.



(a) If the investigation by the O8C shows that a discharge is a worst case
di scharge as defined in the ACP, or there is a substantial threat of such a
di scharge, the OSC shall

(1) Notify the NSFCC

(2) Require, where applicable, inplenmentation of the worst case portion of an
approved tank vessel or facility response plan required by sect ion 311(j)(5) of
the CWA

(3) Inplement the worst case portion of the ACP required by section 311(j)(4)
of the WA, and

(4) Take whatever additional response actions are deemed appropriate.

(b) Under the direction of the G8C, the NSFCC shall coordinate use of private
and public personnel and equi prent, including strike teams, to renove a wor st
case discharge and mtigate or prevent a substantial threat of such a di scharge.

§ 300.335 -- Funding.

(a) The CSLTF is avail abl e under certain circunstances to fun d renoval of oi
performed under section 311 of the CWA. Those circunstances and the procedures
for accessing the CSLTF are described in 33 CFR part 136. The responsi ble party
is liable for costs of federal removal and damages in accordance with section
311(f) of the CWA, section 1002 of the OPA, and ot her federal |aws.

(b) Wiere the OSC requests assistance froma federal agency, that agency nay
be reinbursed in accordance with the provisions of 33 CFR part 136. Specific
i nteragency rei nbursenment agreenents may be used when necessary to ensure that
the federal resources will be available for a tinely response to a di scharge of
oil.

(c) Procedures for funding the initiation of natural resource danage
assessnent are covered in 33 CFR part 136.

(d) Response actions other than renoval, such as scientific investigations
not in support of renmoval actions or |aw enforcenment, shall be provided by the
agency with legal responsibility for those specific actions.

(e) The funding of a response to a discha rge froma federally owned,
operated, or supervised facility or vessel is the responsibility of the owning,
operating, or supervising agency if it is a responsible party.

(f) The followi ng agenci es have funds available for certain discharge renoval
actions:

(1) DOD has two specific sources of funds that may be applicable to an oil
di scharge under appropriate circunstances. This does not consider mlitary
resources that mght be nmade avail abl e under specific conditions.

(i) Funds required for rermoval of a su nken vessel or simlar obstruction of
navi gation are available to the Corps of Engineers through Gvil Wrks
Appropriations, (perations and Mi ntenance, Ceneral.

(ii) USN may conduct sal vage operations contingent on defense operationa
conmi tnents, when funded by the requesting agency. Such fundi ng may be requested
on a direct cite basis.

(2) Pursuant to Title I of the OPA, the state or states affected by a
di scharge of oil may act where necessary to renove such di scharge. Pursuant to
33 CFR part 136 states nmay be reinbursed fromthe CSLTF for the reasonable costs
incurred in such a renoval



Subpart E-Hazardous Substance Response
5. Section 300.400 is amended by revising paragraph (a) to read as foll ows:

8§ 300.400 -- Ceneral.

(a) This subpart establishes nethods and criteria for determning the
appropriate extent of response authorized by CERCLA and CM section 311(c):

(1) Wien there is a release of a hazardous substance into the environnment; or

(2) Wien there is a release into the environment of any pollu tant or
contam nant that may present an immnent and substantial danger to the public
health or welfare of the United States.

* % % * *

6. Section 300.405 is anended by revising paragraphs (a) and (f)(3) to read
as foll ows:

§ 300.405 -- D scovery or notification.
(a) A release nmay be discovered through:

(1) Areport submtted in accordance with section 103(a) of CERCLA, i.e.,
reportable quantities codified at 40 CFR part 302;

(2) Areport submitted to EPA in accordance with section 103(c) of CERCLA

(3) Investigation by governnent authorities conducted in accordance with
section 104(e) of CERCLA or other statutory authority;

(4) Notification of a release by a federal or state permt hol der when
required by its permt;

(5) Inventory or survey efforts or ra ndomor incidental observation [*47448]
reported by governnment agencies or the public;

(6) Subm ssion of a citizen petition to EPA or the appropriate federal
facility requesting a prelimnary assessnent, in accordance with section 105(d)
of CERCLA

(7) A report subnitted in accordance with section 311(b)(5) of the CWA, and
(8) Ot her sources.

* * % * %

(f) * *x %

(3) If radioactive substances are present in a rel ease, the EPA Radi ol ogi cal
Response Coordi nator should be notified for eval uation and assi stance either
directly or via the NRC, consistent with 8 8§ 300.130(e) and 300. 145(f).

* % * % *

7. Section 300.410 is revised to read as foll ows:

8§ 300.410 -- Renoval site evaluation.

(a) Arenoval site evaluation includes a renoval prelimnary assessnment and,
if warranted, a renoval site inspection.



(b) Arenoval site evaluation of a release identified for possible CERCLA
response pursuant to 8 300.415 shall, as appropriate, be undertaken by the |ead
agency as pronptly as possible. The | ead agency may performa renoval
prelimnary assessnent in response to petitions submtted by a person who is, or
may be, affected by a rel ease of a hazardous substance, pollutant, or
contam nant pursuant to § 300.420(b)(5).

(c)(1) The lead agency shall, as appropriate, base the renoval prelimnary
assessnment on readily available information. A renoval prelimnary assessment
may include, but is not linmted to:

(i) lIdentification of the source and nature of the release or threat of
rel ease

(ii) Evaluation by ATSDR or by other sources, for exanple, state public
heal th agencies, of the threat to public health;

(iii) Evaluation of the magnitude of the threat;

(iv) Evaluation of factors necessary to nmake the deterninati on of whether a
renoval is necessary; and

(v) Determination of whether a nonfederal party is undertaking proper
response.

(2) Arenoval prelimnary assessnment of releases f rom hazardous waste
managenent facilities may include collection or review of data such as site
managenent practices, information fromgenerators, photographs, analysis of
hi storical photographs, literature searches, and personal interview conducted,
as appropri ate.

(d) Arenoval site inspection may be perfornmed if nmore information i s needed.
Such inspection may include a perineter (i.e., off -site) or on-site inspection,
taking into consideration whether such inspection can be perfornmed safely.

(e)(1) As part of the evaluation under this section, the OSC shall determne
whet her a rel ease governed by CWA section 311(c)(1), as anended by OPA section
4201(a), has occurred.

(2) If such a release of a CWA hazardous substance has occurred, the OSC
shal | deternmine whether the release results in a substantial threat to the
public health or welfare of the United States. Factors to be considered by the
CSC in making this determnation include, but are not linmted to, the size of
the rel ease, the character of the relea se, and the nature of the threat to
public health or welfare of the United States. Upon obtaining relevant el ements
of such information, the OSC shall conduct an eval uation of the threat posed
based on the OSC s experience in assessing other releases, and consultation with
senior | ead agency officials and readily available authorities on issues outside
the OSC s technical expertise.

(f) Arenoval site evaluation shall be term nated when the CSC or |ead agency
det er m nes:

(1) There is no rel ease;

(2) The source is neither a vessel nor a facility as defined in § 300.5 of
t he NCP

(3) The rel ease involves neither a hazardous substance, nor a pollutant or
contam nant that may present an imminent and substantial danger to public health
or welfare of the United States;



(4) The rel ease consists of a situation specified in 8§ 300.400(b) (1)
through (3) subject to limtations on response;

(5) The anmount, quantity, or concentration rel eased does not warrant federa
response;

(6) A party responsible for the release, or any other person, is providing
appropriate response, and on -scene nonitoring by the government is not required;
or

(7) The renoval site evaluation is conpleted.
(g) The results of the renoval site evaluation shall be docunented.

(h) The OsC or lead agency shall ensure that natural resource trustees are
pronptly notified in order that they may initiate appropriate actions, including
those identified in Subpart G of this part. The OSC or | ead agency shal
coordinate all response activities with such affecte d trustees.

(i) If the renoval site evaluation indicates that renoval action under §
300.415 is not required, but that renedial action under § 300.430 may be
necessary, the | ead agency shall, as appropriate, initiate a renmedial site
eval uation pursuant t o 8 300.420

8. Section 300.415 is revised to read as foll ows:

8 300.415 -- Renoval action

(a)(1) In determning the appropriate extent of action to be taken in
response to a given release, the | ead agency shall first reviewthe renoval site
eval uation, any information produced through a remedial site evaluation, if any
has been done previously, and the current site conditions, to determne if
renoval action is appropriate.

(2) Wiere the responsible parties are known, an effort initially shall be
made, to the extent practicable, to determ ne whether they can and will perform
the necessary renoval action pronptly and properly.

(3) This section does not apply to renoval actions taken pursuant to section
104(b) of CERCLA. The criteria for such actions are s et forth in section 104(b)
of CERCLA

(b)(1) At any rel ease, regardl ess of whether the site is included on the
National Priorities List (NPL), where the | ead agency makes the determ nation,
based on the factors in paragraph (b)(2) of this section, that the re is a threat
to public health or welfare of the United States or the environnment, the | ead
agency nmay take any appropriate renoval action to abate, prevent, mnim ze,
stabilize, nitigate, or elininate the release or the threat of rel ease.

(2) The follow ng factors shall be considered in determ ning the
appropri ateness of a renpbval action pursuant to this section

(i) Actual or potential exposure to nearby human popul ations, animals, or the
food chai n from hazardous substances or pollutants or contam nants ;

(ii) Actual or potential contam nation of drinking water supplies or
sensitive ecosystens;

(iii) Hazardous substances or pollutants or contaminants in druns, barrels,
tanks, or other bul k storage containers, that nmay pose a threat of rel ease;

(iv) Hgh | evels of hazardous substances or pollutants or contam nants in
soils largely at or near the surface, that nay mgrate;



(v) Weather conditions that may cause hazardous substances or pollutants or
contaminants to mgrate or be rel eased,

(vi) Threat of fire or explosion

(vii) The availability of other appropriate federal or state response
mechani sms to respond to the release; and [*47449]

(viii) Qher situations or factors that may pose threats to public health or
wel fare of the United States or the enviro nment

(3) If the | ead agency determines that a renoval action is appropriate,

actions shall, as appropriate, begin as soon as possible to abate, prevent,
mnimze, stabilize, nmitigate, or elimnate the threat to public health or
wel fare of the United Stat es or the environnent. The | ead agency shall, at the

earliest possible tine, also nake any necessary determnati ons pursuant to
paragraph (b)(4) of this section.

(4) Wienever a planning period of at |east six nmonths exists before on -site
activities nust be initiated, and the | ead agency determ nes, based on a site
eval uation, that a renoval action is appropriate:

(i) The Il ead agency shall conduct an engi neering eval uation/cost analysis
(EEfCA) or its equivalent. The EEfCA is an analysis of renoval alternati ves for
a site.

(ii) If environnental sanples are to be collected, the | ead agency shal
devel op sanpling and anal ysis plans that shall provide a process for obtaining
data of sufficient quality and quantity to satisfy data needs. Sanpling and
anal ysis plans shall be reviewed and approved by EPA. The sanpling and anal ysis
pl ans shall consist of two parts:

(A) The field sanpling plan, which describes the nunber, type, and | ocation
of sanples and the type of anal yses; and

(B) The quality assurance project plan, which describes policy, organization,
and functional activities and the data quality objectives and nmeasures necessary
to achi eve adequate data for use in planning and documenting the renoval action.

(5) CERCLA fund-financed renoval actions, other than those authorized under
section 104(b) of CERCLA, shall be termnated after $ 2 mllion has been
obligated for the action or 12 nonths have el apsed fromthe date that renoval
activities begin on-site, unless the | ead agency determ nes that:

(i) There is an imediate risk to public health or welfare of the United
States or the environnent; continued response actions are i mrediately required
to prevent, limt, or mtigate an energency; and such assistance will not
ot herwi se be provided on a tinely basis; or

(ii) Continued response action is otherw se appropriate and consistent with
the renmedi al action to be taken.

(c)(1) In carrying out a response to a rel ease of a CWA hazardous substance
as described in CM section 311(c)(1), as amended by OPA section 4201(a) , the
OSC nay:

(i) Renove or arrange for the renoval of a release, and mitigate or prevent a
substantial threat of a release, at any ting;

(ii) Drect or nonitor all federal, state, and private actions to renove a
rel ease; and

(iii) Remove and, if necessary, destroy a vessel releasing or threatening to
rel ease CWA hazardous substances, by whatever neans are avail abl e.



(2) If the investigation by the OSC under § 300.410 shows that the rel ease
of a CWMWA hazardous substance results in a substantial threat to public health or
wel fare of the United States, the OSC shall direct all federal, state, or
private actions to renove the release or to mtigate or prevent the threat of
such a rel ease, as appropriate. In directing the response, the OSC may act
without regard to any other provision of |aw governing contracting procedures or
enpl oynent of personnel by the federal governnent to:

(i) Renove or arrange for the renoval of the rel ease;
(ii) Mtigate or prevent the substantial threat of the rel ease; and

(iii) Remove and, if necessary, destroy a vessel releasing, or threatening to
rel ease, by whatever neans are avail abl e.

(3) Inthe case of a release of a CWA hazardous substance posing a
substantial threat to public health or welfare of th e United States, the GsC
shal | :

(i) Assess opportunities for the use of various special teans and ot her
assi stance described in § 300.145, as appropri ate;

(ii) Request immedi ate activation of the RRT; and

(iii) Take whatever additional response actions ar e deened appropriate. Wen
requested by the OSC, the | ead agency or RRT shall dispatch appropriate
personnel to the scene of the release to assist the GSC. This assi stance nay
i nclude technical support in the agency's areas of expertise and di sseninating
information to the public in accordance with 8§ 300.155. The | ead agency shal
ensure that a contracting officer is available on -scene, at the request of the
CsC.

(d) Renoval actions shall, to the extent practicable, contribute to the
efficient performance of any anticipated long-termrenedial action with respect
to the rel ease concerned

(e) The following renmoval actions are, as a general rule, appropriate in the
types of situations shown; however, this list is not exhaustive and is not
intended to prevent the | ead agency fromtaking any other actions deened
necessary under CERCLA, OM section 311, or other appropriate federal or state
enf orcenment or response authorities, and the |list does not create a duty on the
| ead agency to take action at any particular tine:

(1) Fences, warning signs, or other security or site control precautions -
where humans or ani mal s have access to the rel ease;

(2) Drainage controls, for exanple, run -off or run-on diversion-where needed
to reduce migration of hazardous substances or pollutants or contam nants off -
site or to prevent precipitation or run -off fromother sources, for exanple,
flooding, fromentering the rel ease area from ot her areas;

(3) Stabilization of berms, dikes, or inpoundnents or drainage or closing of
| agoons-where needed to naintain the integrity of the structures;

(4) Capping of contam nated soils or sludges -where needed to reduce mgration
of hazardous substances or pollutants or contaminants into soil, ground or
surface water, or air;

(5) Using chemicals and ot her materials to retard the spread of the rel ease
or tomtigate its effects-where the use of such chemicals will reduce the
spread of the rel ease;



(6) Excavation, consolidation, or renoval of highly contam nated soils from
drai nage or other areas-where such actions will reduce the spread of, or direct
contact with, the contam nation

(7) Renoval of druns, barrels, tanks, or other bulk containers that contain
or may contain hazardous substances or pollutants or contam nants -where it will
reduce the likelihood of spillage; |eakage; exposure to humans, aninals, or food
chain; or fire or expl osion;

(8) Containment, treatnent, disposal, or incineration of hazardous materials -
wher e needed to reduce the likelihood of human, animal, or food chai n exposure;
or

(9) Provision of alternative water supply -where necessary imedi ately to
reduce exposure to contam nated househol d water and continuing until such tinme
as local authorities can satisfy the need for a permanent renedy.

(f) Wiere necessary to protect public healt h or welfare, the | ead agency
shal | request that FEMA conduct a tenporary relocation or that state/local
officials conduct an evacuati on.

(g) If the | ead agency determines that the renoval action will not fully
address the threat posed by the release and t he rel ease may require renedial
action, the | ead agency shall ensure an orderly transition fromrenoval to
renmedi al response activities. [*47450]

(h) CERCLA renoval actions conducted by states under cooperative agreenents,
described in subpart F of this part, shall conply with all requirements of this
section.

(i) Facilities operated by a state or political subdivision at the tine of
di sposal require a state cost share of at |east 50 percent of Fund -financed
response costs if a Fund-financed renedial act ion is conducted

(j) Fund-financed renoval actions under CERCLA section 104 and renova
actions pursuant to CERCLA section 106 shall, to the extent practicable
considering the exigencies of the situation, attain applicable or relevant and
appropriate requirenents (ARARs) under federal environmental or state
environmental or facility siting |aws. Waivers described in §
300.430(f) (1) (ii)(C nay be used for renoval actions. her federal and state
advi sories, criteria, or guidance may, as appropriate, be con sidered in
formulating the renoval action (see § 300.400(g)(3)). In determning whether
conpliance with ARARs is practicable, the | ead agency may consi der appropriate
factors, including:

(1) The urgency of the situation; and
(2) The scope of the renoval action to be conducted

(k) Renoval actions pursuant to section 106 or 122 of CERCLA are not subject
to the follow ng requirenents of this section

(1) Section 300.415(a)(2) requirenment to |l ocate responsible parties and have
t hem undert ake t he response;

(2) Section 300.415(b)(2)(vii) requirenent to consider the availability of
other appropriate federal or state response and enforcement nechanisns to
respond to the rel ease

(3) Section 300.415(b)(5) requirenent to termnate respo nse after $ 2 mllion
has been obligated or 12 nonths have el apsed fromthe date of the initia
response; and



(4) Section 300.415(g) requirenent to assure an orderly transition from
renoval to remedial action.

(1) To the extent practicable, provision for p ost-renoval site contro
foll owing a CERCLA Fund -fi nanced renoval action at both NPL and non -NPL sites is
encouraged to be made prior to the initiation of the removal action. Such post -
renoval site control includes actions necessary to ensure the effective ness and
integrity of the renoval action after the conpletion of the on -site renova
action or after the $ 2 mllion or 12 -nonth statutory limts are reached for
sites that do not neet the exenption criteria in paragraph (b)(5) of this
section. Post -renoval site control may be conducted by:

(1) The affected state or political subdivision thereof or local units of
government for any renoval;

(2) Potentially responsible parties; or

(3) EPA' s renedial programfor some federal -lead Fund-financed responses at
NPL sites.

(m CsCs/RPMs conducting renoval actions shall submt OSC reports to the RRT
as required by § 300. 165.

(n) Community relations in renoval actions. (1) In the case of all CERCLA
renoval actions taken pursuant to § 300.415 or CERCLA enforcenent ac tions to
conpel renoval response, a spokesperson shall be designated by the | ead agency.
The spokesperson shall informthe community of actions taken, respond to
inquiries, and provide information concerning the release. All news rel eases or
statenents nmade by participati ng agencies shall be coordinated with the OSC RPM
The spokesperson shall notify, at a mninmum inmmediately affected citizens,
state and local officials, and, when appropriate, civil defense or energency
nmanagenent agenci es.

(2) For CERCLA actions where, based on the site evaluation, the | ead agency
determnes that a renoval is appropriate, and that |ess than six nonths exists
before on-site renoval activity nust begin, the | ead agency shall

(i) Publish a notice of availability of the adnmin istrative record file
establ i shed pursuant to § 300.820 in a major |ocal newspaper of genera
circulation within 60 days of initiation of on -site renoval activity;

(ii) Provide a public comrent period, as appropriate, of not |ess than 30
days fromthe time the admnistrative record file is nade avail able for public
i nspection, pursuant to § 300.820(b)(2); and

(iii) Prepare a witten response to significant conments pursuant to §
300. 820(b) (3).

(3) For CERCLA renoval actions where on -site action is expect ed to extend
beyond 120 days fromthe initiation of on -site renmoval activities, the | ead
agency shall by the end of the 120 -day peri od:

(i) Conduct interviews with local officials, comunity residents, public
interest groups, or other interested or affecte d parties, as appropriate, to
solicit their concerns, informati on needs, and how or when citizens would |ike
to be involved in the Superfund process;

(ii) Prepare a formal community relations plan (CRP) based on the comunity
interviews and other relevant information, specifying the community rel ations
activities that the | ead agency expects to undertake during the response; and

(iii) Establish at least one local information repository at or near the
| ocation of the response action. The information reposito ry should contain itens



made available for public information. Further, an adnministrative record file
establ i shed pursuant to subpart | for all renoval actions shall be avail able for
public inspection in at | east one of the repositories. The | ead agency sh all
informthe public of the establishnent of the information repository and provide
notice of availability of the adm nistrative record file for public review A
items in the repository shall be available for public inspection and copying.

(4) Wiere, based on the site evaluation, the | ead agency determnes that a
CERCLA renoval action is appropriate and that a planning period of at |east six
months exists prior to initiation of the on -site renoval activities, the |ead
agency shall at a m ni mum

(i) Conmply with the requirements set forth in paragraphs (n)(3) (i), (ii),
and (iii) of this section, prior to the conpletion of the EEFCA or its
equi val ent, except that the information repository and the adm nistrative record
file will be established no |ater tha n when the EE/ CA approval menorandumi s
si gnhed;

(ii) Publish a notice of availability and brief description of the EEFCAin a
maj or | ocal newspaper of general circulation pursuant to § 300.820;

(iii) Provide a reasonabl e opportunity, not |less than 30 cal e ndar days, for
submi ssion of witten and oral comrents after conpletion of the EE/ CA pursuant
to § 300.820(a). Upon tinely request, the | ead agency will extend the public
coment period by a mninumof 15 days; and

(iv) Prepare a witten response to signi ficant comments pursuant to §
300. 820( a) .

9. Subpart Gis revised to read as foll ows:

Subpart G-Trustees for Natural Resources
300. 600 Designation of federal trustees.
300. 605 State trustees.

300. 610 Indian tribes.

300. 612 Foreign trustees.

300. 615 Responsibilities of trustees.
Subpart G- Trustees for Natural Resources

§ 300.600 -- Designation of federal trustees.

(a) The President is required to designate in the NCP those federal officials
who are to act on behalf of the public as trustees for natural resources.
Federal officials so designated will act [*47451] pursuant to section 107(f)
of CERCLA, section 311(f)(5) of the CW\ and section 1006 of the CPA. Natura
resources neans land, fish, wildlife, biota, air, water, ground water, drin Kking
wat er supplies, and other such resources belonging to, managed by, held in trust
by, appertaining to, or otherw se controlled (hereinafter referred to as
"managed or controlled") by the United States (including the resources of the
excl usi ve economni ¢ zone).

(b) The follow ng individuals shall be the designated trustee(s) for genera
categories of natural resources, including their supporting ecosystens. They are



aut hori zed to act pursuant to section 107(f) of CERCLA, section 311(f)(5) of the
CWA, or section 1006 of the OPA when there is injury to, destruction of, |oss
of, or threat to natural resources, including their supporting ecosystens, as a
result of a release of a hazardous substance or a discharge of oil

Not wi t hst andi ng the other designations i n this section, the Secretaries of
Commerce and the Interior shall act as trustees of those resources subject to
their respective nmanagenent or control.

(1) Secretary of Conmerce. The Secretary of Commerce shall act as trustee for
natural resources nmanaged or controlled by DOC and for natural resources nanaged
or controlled by other federal agencies and that are found in, under, or using
wat ers navi gabl e by deep draft vessels, tidally influenced waters, or waters of
the contiguous zone, the exclusive economic zone, and the outer continenta
shel f. However, before the Secretary takes an action with respect to an affected
resource under the nmanagerment or control of another federal agency, he shall,
whenever practicable, seek to obtain the concurrence of that o ther federa
agency. Exanples of the Secretary's trusteeship include the follow ng natura
resources and their supporting ecosystens: marine fishery resources; anadronous
fish; endangered species and nmari ne namral s; and the resources of Nationa
Marine Sanctuaries and National Estuarine Research Reserves.

(2) Secretary of the Interior. The Secretary of the Interior shall act as
trustee for natural resources nmanaged or controlled by the DAO. Exanples of the
Secretary's trusteeship include the follow ng natur al resources and their
supporting ecosystens: mgratory birds; anadronous fish; endangered species and
mari ne manmal s; federally owned mnerals; and certain federally nanaged water
resources. The Secretary of the Interior shall also be trustee for those na tural
resources for which an Indian tribe would otherwi se act as trustee in those
cases where the United States acts on behalf of the Indian tribe.

(3) Secretary for the |Iand managi ng agency. For natural resources |ocated on,
over, or under |and adm nistered by the United States, the trustee shall be the
head of the departnment in which the | and managi ng agency is found. The trustees
for the principal federal |and nmanagi ng agencies are the Secr etaries of Dd,
USDA, DOD, and DCE.

(4) Head of authorized agencies. For natural resources located in the United
States but not otherw se described in this section, the trustee shall be the
head of the federal agency or agencies authorized to nmanage or con trol those
resour ces.

8§ 300.605 -- State trustees.

State trustees shall act on behalf of the public as trustees for natura
resources, including their supporting ecosystens, within the boundary of a state
or bel onging to, nanaged by, controlled by, or ap pertaining to such state. For
the purposes of subpart G of this part, the definition of the term"state" does
not include Indian tribes. The governor of a state is encouraged to designate a
state lead trustee to coordinate all state trustee responsibilitie s with other
trustee agencies and with response activities of the RRT and OSC. The state's
| ead trustee woul d designate a representative to serve as contact with the CSC
Thi s individual should have ready access to appropriate state officials with
envi ronment al protection, emergency response, and natural resource
responsi bilities. The EPA Adnministrator or USCG Comrandant or their designees
may appoint the state lead trustee as a nmenber of the Area Commttee. Response
strategi es shoul d be coordi nated between the state and other trustees and the
OSC for specific natural resource locations in an inland or coastal zone and



shoul d be included in the Fish and Wldlife and Sensitive Environnents Pl an
annex of the ACP

8 300.610 -- Indian tribes.

The tribal chairmen (or heads of the governing bodies) of Indian tribes, as
defined in 8 300.5, or a person designated by the tribal officials, shall act
on behalf of the Indian tribes as trustees for the natural resources, including
their supporting ecosystens, belonging to, nmanaged by, controlled by, or
appertaining to such Indian tribe, or held in trust for the benefit of such
Indian tribe, or belonging to a nenber of such Indian tribe, if such resources
are subject to a trust restriction on alienation. Wien the tribal chairman or
head of the tribal governi ng body designates another person as trustee, the
tribal chairman or head of the tribal governing body shall notify the President
of such designation. Such officials are authorized to act when there is injury
to, destruction of, loss of, or threat to natural resources, including their
supporting ecosystens as a result of a release of a hazardous substance.

8§ 300.612 -- Foreign trustees.

Pursuant to section 1006 of the OPA, foreign trustees shall act on behal f of
the head of a foreign governnent as trustees for natural resources bel onging to,
managed by, controlled by, or appertaining to such foreign governnent.

§ 300.615 -- Responsibilities of trustees.

(a) Wiere there are multiple trustees, because of coexisting or contiguous
natural resources or concurrent jurisdictions, they should coordi nate and
cooperate in carrying out these responsibilities.

(b) Trustees are responsible for design ating to the RRTs and the Area
Committees, for inclusion in the RCP and the ACP, appropriate contacts to
receive notifications fromthe OSCs/ RPMs of di scharges or rel eases.

(¢)(1) Upon notification or discovery of injury to, destruction of, |oss of,
or threat to natural resources, trustees may, pursuant to section 107(f) of
CERCLA, or section 311(f)(5) of the CWA, take the followi ng or other actions as
appropri at e:

(i) Conduct a prelimnary survey of the area affected by the discharge or
release to determine if trust resources under their jurisdiction are, or
potentially may be, affected,

(ii) Cooperate with the OSC RPMin coordinating assessnents, investigations,
and pl anni ng;

(iii) Carry out danage assessnents; or

(iv) Devise and carry out a plan for resto ration, rehabilitation,
repl acenent, or acquisition of equivalent natural resources. |In assessing
damages to natural resources, the federal, state, and Indian tribe trustees have
the option of follow ng the procedures for natural resource damage assessnent s
located at 43 CFR part 11

(2) Woon notification or discovery of injury to, destruction of, |loss of, or
| oss of use of, natural resources, or the potential for such, resulting froma
di scharge of oil occurring after August 18, 1990, the trustees, pursuan t to
section 1006 of the OPA, are to take the follow ng actions:



(i) I'n accordance with OPA section 1006(c), determ ne the need for assessnent
of natural resource damages, [*47452] collect data necessary for a potential
damage assessnent, and, where appr opriate, assess damages to natural resources
under their trusteeship; and

(ii) As appropriate, and subject to the public participation requirenents of
CPA section 1006(c), develop and inplement a plan for the restoration
rehabilitation, replacenent, or ac quisition of the equivalent, of the natura
resources under their trusteeship;

(3)(i) The trustees, consistent with procedures specified in the Fish and
Wldlife and Sensitive Environments Plan Annex to the Area Contingency Pl an,
shal | provide tinmely advic e on reconmended actions concerning trustee resources
that are potentially affected by a discharge of oil. This may include providing
assi stance to the OsSC in identifying/reconrendi ng pre -approved response
techni ques and in predesignating shoreline types a nd areas in ACPs.

(ii) The trustees shall assure, through the |ead adm nistrative trustee, that
the GSCis infornmed of their activities regardi ng natural resource danmage
assessment that may affect response operations in order to assure coordination
and minimze any interference with such operations. The trustees shall assure,
through the I ead admnistrative trustee, that all data fromthe natural resource
danage assessnent activities that may support nore effective operationa
decisions are provided in a ti nely manner to the OSC

(iii) Wen circunmstances permt, the OSC shall share the use of federa
response resources (including but not limted to aircraft, vessels, and boons to
contain and renove discharged oil) with the trustees, providing trustee
activities do not interfere with response actions. The | ead adm nistrative
trustee facilitates effective and efficient comrunicati on between the CSC and
the other trustees during response operations and is responsible for applying to
the OSC for non-nonetary federal response resources on behalf of all trustees
The | ead administrative trustee is al so responsi ble for applying to the NPFC for
funding for initiation of damage assessnment for injuries to natural resources.

(d) The authority of federal trustees includes , but is not linmted to the
foll owi ng actions:

(1) Requesting that the Attorney General seek conpensation fromthe
responsi bl e parties for the danages assessed and for the costs of an assessnent
and of restoration planning; and

(2) Participating in negotiations between the United States and potentially
responsi bl e parties to obtain PRP -financed or PRP-conducted assessnments and
restorations for injured resources or protection for threatened resources and to
agree to covenants not to sue, where appropriate.

(3) Requiring, in consultation with the | ead agency, any person to conply
with the requirenents of CERCLA section 104(e) regarding information gathering
and access.

(4) Initiating damage assessnents, as provided in OPA section 6002.

(e) Actions which may be taken by any trustee pursuant to section 107(f) of
CERCLA, section 311(f)(5) of the CWA or section 1006 of the COPA include, but
are not linmted to, any of the follow ng:

(1) Requesting that an authorized agency issue an administrative order or
pursue injunctive relief against the parties responsible for the di scharge or
rel ease; or



(2) Requesting that the | ead agency renove, or arrange for the renmoval of, or
provide for renedial action with respect to, any oil or hazardous substances
froma contam nated medi um pursuant to section 104 of CERCLA or section 311 of
CWA.

10. Subpart His revised to read as foll ows:

Subpart H-Participation by O her Persons
300. 700 Activities by other persons.
Subpart H-Participation by O her Persons

§ 300.700 -- Activities by other persons.

(a) General. Except as provided (e.g., in OM section 311(c)), any person may
undertake a response action to reduce or elimnate a rel ease of a hazardous
substance, pollutant, or contam nant.

(b) Summary of CERCLA authorities. The mechani sns avail able to recover the
costs of response actions under CERCLA are, in sunmary:

(1) Section 107(a), wherein any person nay receive a court award of his or
her response costs, plus interest, fromthe party or parties found to be |Iiable;

(2) Section 111(a)(2), wherein a private party, a PRP pursuant to a
settl ement agreenent, or certain foreign entities may file a clai magainst the
Fund for rei nbursenment of response costs;

(3) Section 106(b), wherein any person who has conplied wi th a section 106(a)
order may petition the Fund for rei nbursenent of reasonable costs, plus
interest; and

(4) Section 123, wherein a general purpose unit of |ocal government rmay apply
to the Fund under 40 CFR part 310 for reinbursenment of the costs of tenp orary
energency neasures that are necessary to prevent or nitigate injury to human
health or the environnent associated with a rel ease.

(c) Section 107(a) cost recovery actions. (1) Responsible parties shall be
liable for all response costs incurred by the United States governnent or a
state or an Indian tribe not inconsistent with the NCP

(2) Responsible parties shall be liable for necessary costs of response
actions to rel eases of hazardous substances incurred by any other person
consi stent with the NCP.

(3) For the purpose of cost recovery under section 107(a)(4)(B) of CERCLA

(i) Aprivate party response action will be considered "consistent with the
NCP" if the action, when evaluated as a whole, is in substantial conpliance with
the applicable requirements in paragraphs (5) and (6) of this section, and
results in a CERCLA-quality cleanup; and

(ii) Any response action carried out in conpliance with the terns of an order
i ssued by EPA pursuant to section 106 of CERCLA, or a consent decree entered
into pursuant to section 122 of CERCLA, will be considered "consistent with the
NCP. "

(4) Actions under 8§ 300.700(c)(1) will not be considered "inconsistent with
the NCP," and actions under &8 300.700(c)(2) will not be considered not
"consistent with the NCP," based on immaterial or insubstantial deviations from
the provisions of 40 CFR part 300.



(5) The following provisions of this Part are potentially applicable to
private party response actions:

(i) Section 300.150 (on worker health and safety);
(ii) Section 300.160 (on docurentation and cost recovery);

(iii) Section 300.400(c)(1), (4), (5, and (7) (on determ ning the need for a
Fund-financed action); (e) (on pernit requirements) except that the permt
wai ver does not apply to private party response actions; an d (g) (on
identification of ARARsS) except that applicable requirenents of federal or state
| aw may not be waived by a private party;

(iv) Section 300.405(b), (c¢), and (d) (on reports of releases to the NRC;

(v) Section 300.410 (on renoval site evaluation) except paragraphs (f)(5) and
(6);

(vi) Section 300.415 (on renoval actions) except paragraphs (a)(2),
(b)(2)(vii), (b)(5), and (g); and including 8 300.415(j) with regard to meeting
ARARs where practicable except that private party renoval actions nust a |ways
conply with the requirements of applicable |aw, [*47453]

(vii) Section 300.420 (on renedial site evaluation);

(viii) Section 300.430 (on RI/FS and sel ection of remedy) except paragraph
(FY(D(ii)(O(6) and that applicable requirenments of federal o r state | aw may
not be waived by a private party; and

(ix) Section 300.435 (on RO RA and operation and mai nt enance).

(6) Private parties undertaking response actions should provi de an
opportunity for public conment concerning the selection of the response action
based on the provisions set out below, or based on substantially equival ent
state and local requirements. The follow ng provisions of this part regarding
public participation are potentially applicable to private party response
actions, with the exception of adm nistrative record and infornmation repository
requi renents stated therein:

(i) Section 300.155 (on public information and community rel ations);
(ii) Section 300.415(n) (on comunity relations during renmoval actions);

(iii) Section 300.430(c) (on conmmunity relations during R/FS) except
paragraph (c)(5);

(iv) Section 300.430(f)(2), (3), and (6) (on comunity relations during
sel ection of renedy); and

(v) Section 300.435(c) (on comunity relations during RDY RA and operat ion and
mai nt enance) .

(7) Wien selecting the appropriate renedial action, the nethods of remnedying
rel eases listed in Appendix D of this part nmay al so be appropriate to a private
party response action.

(8) Except for actions taken pursuant to CERCLA sectio ns 104 or 106 or
response actions for which reinbursement fromthe Fund will be sought, any
action to be taken by the | ead agency listed in paragraphs (c)(5) through (c)(7)
may be taken by the person carrying out the response action

(d) Section 111(a)(2) claims. (1) Persons, other than those listed in
paragraphs (d)(1) (i) through (iii) of this section, may be able to receive
rei mbur sement of response costs by neans of a clai magainst the Fund. The
categories of persons excluded frompursuing this claims a uthority are:



(i) Federal governnent;

(ii) State governnments, and their political subdivisions, unless they are
potentially responsible parties covered by an order or consent decree pursuant
to section 122 of CERCLA; and

(iii) Persons operating under a pro curement contract or an assistance
agreenent with the United States with respect to matters covered by that
contract or assistance agreenent, unless specifically provided therein.

(2) In order to be reinbursed by the Fund, an eligible person nust notify th e
Adm ni strator of EPA or designee prior to taking a response action and receive
prior approval, i.e., "preauthorization," for such action.

(3) Preauthorization is EPA's prior approval to submt a claimagainst the
Fund for necessary response costs incurre d as a result of carrying out the NCP
Al applications for preauthorization will be reviewed to determ ne whether the
request should receive priority for funding. EPA, in its discretion, nmay grant
preaut hori zation of a claim Preauthorization will be cons idered only for

(i) Renoval actions pursuant to 8§ 300.415;
(ii) CERCLA section 104(b) activities; and

(iii) Remedial actions at National Priorities List sites pursuant to §
300. 435.

(4) To receive EPA' s prior approval, the eligible person nust:

(i) Denonstrate technical and other capabilities to respond safely and
effectively to rel eases of hazardous substances, pollutants, or contam nants;
and

(ii) Establish that the action will be consistent with the NCP in accordance
with the elenents set forth in par agraphs (c) (5) through (8) of this section

(5) EPAw Il grant preauthorization to a claimby a party it determines to be
potentially liable under section 107 of CERCLA only in accordance wi th an order
i ssued pursuant to section 106 of CERCLA, or a settle nment with the federa
governnent in accordance with section 122 of CERCLA

(6) Preauthorization does not establish an enforceabl e contractua
rel ati onshi p between EPA and the clai nant.

(7) Preauthorization represents EPA's commitnent that if funds are
appropriated for response actions, the response action is conducted in
accordance with the preauthorization decision docunment, and costs are reasonabl e
and necessary, reinbursenment will be nade fromthe Superfund, up to the maxi num
anount provided in the preauthorization decision docunent.

(8) For a claimto be awarded under section 111 of CERCLA, EPA nust certify
that the costs were necessary and consistent with the preauthorization decision
docunent .

(e) Section 106(b) petition. Subject to conditions specified in CERCLA
section 106(b), any person who has conplied with an order issued after Cctober
16, 1986 pursuant to section 106(a) of CERCLA, nay seek rei nbursenent for
response costs incurred in conplying with that order unl ess the person has
wai ved that right.

(f) Section 123 reinbursenent to | ocal governments. Any general purpose unit
of local government for a political subdivision that is affected by a rel ease
may receive reinbursenent for the costs of tenporary energency neasures
necessary to prevent or m tigate injury to human health or the environment



subject to the conditions set forth in 40 CFR part 310. Such rei nbursenent nay
not exceed $ 25,000 for a single response.

(g) Release FromLiability. Inplenmentation of response neasures by
potentially responsible parties or by any other person does not rel ease those
parties fromliability under section 107(a) of CERCLA, except as provided in a
settl ement under section 122 of CERCLA or a federal court judgnent.

(h) Gl Pollution Act ains. Cains are authorized to be presented to the
CSLTF under section 1013 of the OPA, for certain unconpensated renoval costs or
unconpensat ed damages resulting fromthe di scharge, or substantial threat of
di scharge, of oil froma vessel or facility into or upon the navigable wa ters,
adj oi ni ng shorelines, or exclusive econonic zone of the United States. Anyone
desiring to file a claimagainst the CSLTF may obtain general information on the
procedure for filing a claimfromthe Director, National Pollution Funds Center,
Suite 1000, 4200 WIson Boul evard, Arlington, Virginia 22203 -1804, (703) 235-
4756.

11. Subpart J is revised to read as foll ows:

Subpart J-Use of Dispersants and Qher Chemicals
300. 900 Ceneral .

300. 905 NCP Product Schedul e.

300. 910 Aut hori zation of use.

300. 915 Data requirenents.

300. 920 Addition of products to schedul e.

Subpart J-Use of D spersants and O her Chenicals

8 300.900 -- Ceneral.

(a) Section 311(d)(2)(G of the OM requires that EPA prepare a schedul e of
di spersants, other chemcals, and ot her spill mtigating devices and substances,
if any, that nmay be used in carrying out the NCP. This subpart nakes provisions
for such a schedul e.

(b) This subpart applies to the navigable waters of the United States and
adj oi ning shorelines, the waters of the contiguous zone, and the hi gh seas
beyond the contiguous zone in connection with activities under the Quter
Continental Shelf Lands Act, [*47454] activities under the Deepwater Port Act
of 1974, or activities that may affect natural resources belongi ng to,
appertai ning to, or under the exclusive managenent authority of the United
States, including resources under the Magnuson Fishery Conservation and
Managenment Act of 1976.

(c) This subpart applies to the use of any chem cal agents or other additives
as defined in subpart A of this part that may be used to renove or control oil
di schar ges.

8§ 300.905 -- NCP Product Schedul e.

(a) Gl Discharges. (1) EPA shall maintain a schedul e of dispersants and
ot her chem cal or bioremediation products that may be a uthorized for use on oil



di scharges in accordance with the procedures set forth in 8 300.910. This
schedul e, called the NCP Product Schedul e, rmay be obtai ned fromthe Energency
Response Division (5202-G, U S. Environnental Protection Agency, 401 M Street |,
SW, Washi ngton, DC 20460. The tel ephone nunber is 1 -202-260-2342

(2) Products nmay be added to the NCP Product Schedul e by the process
specified in & 300.920.

(b) Hazardous Substance Rel eases. [Reserved]

8§ 300.910 -- Authorization of use.

(a) RRTs and Area Conmittees shall address, as part of their planning
activities, the desirability of using appropriate dispersants, surface washing
agents, surface collecting agents, biorenediation agents, or m scell aneous oi
spill control agents listed on the NCP Product Schedule, and the desirability of
usi ng appropriate burning agents. RCPs and ACPs shall, as appropriate, include
appl i cabl e preaut horization plans and address the specific contexts in which
such products should and should not be used. In nmeeting th e provisions of this
par agr aph, preauthorization plans nmay address factors such as the potentia
sources and types of oil that mght be spilled, the existence and | ocation of
environmental |y sensitive resources that mght be inpacted by spilled oil
avai | abl e product and storage | ocations, avail abl e equi pment and adequatel y
trained operators, and the avail able means to nonitor product application and
effectiveness. The RRT representatives fromEPA and the states with jurisdiction
over the waters of the area to which a preauthorization plan applies and the DOC
and DA natural resource trustees shall review and either approve, disapprove
or approve with nodification the preauthorization plans devel oped by Area
Commi ttees, as appropriate. Approved preauthoriza tion plans shall be included in
the appropriate RCPs and ACPs. |If the RRT representatives from EPA and t he
states with jurisdiction over the waters of the area to which a preauthorization
pl an applies and the DOC and DA natural resource trustees approve i n advance
the use of certain products under specified circunstances as described in the
preaut hori zation plan, the OSC nay authorize the use of the products without
obt ai ni ng the specific concurrences described in paragraphs (b) and (c) of this
section.

(b) For spill situations that are not addressed by the preauthorization plans
devel oped pursuant to paragraph (a) of this section, the OSC, with the
concurrence of the EPA representative to the RRT and, as appropriate, the
concurrence of the RRT representati ves fromthe states with jurisdiction over
the navigabl e waters threatened by the rel ease or discharge, and in consultation
with the DOC and DA natural resource trustees, when practicable, may authorize
the use of dispersants, surface washing agents, surf ace collecting agents,
bi oremedi ati on agents, or mscellaneous oil spill control agents on the oi
di scharge, provided that the products are listed on the NCP Product Schedul e.

(c) The CGSC, with the concurrence of the EPA representative to the RRT and,
as appropriate, the concurrence of the RRT representatives fromthe states with
jurisdiction over the navigable waters threatened by the rel ease or discharge
and in consultation with the DOC and DO natural resource trustees, when
practicable, may authorize the use of burning agents on a case -by-case basis.

(d) The CSC may aut horize the use of any dispersant, surface washing agent,
surface collecting agent, other chenical agent, burning agent, biorenediation
agent, or mscellaneous oil spill control agent, in cluding products not |isted
on the NCP Product Schedul e, without obtaining the concurrence of the EPA
representative to the RRT and, as appropriate, the RRT representatives fromthe



states with jurisdiction over the navigable waters threatened by the relea se or
di scharge, when, in the judgnment of the OSC, the use of the product is necessary
to prevent or substantially reduce a hazard to human |ife. Wenever the OSC

aut hori zes the use of a product pursuant to this paragraph, the G8Cis to inform
the EPA RRT representative and, as appropriate, the RRT representatives fromthe
affected states and, when practicable, the DOCJ DA natural resources trustees of
the use of a product, including products not on the Schedul e, as soon as
possible. Once the threat to hunan |life has subsided, the continued use of a
product shall be in accordance w th paragraphs (a), (b), and (c) of this

section.

(e) Sinking agents shall not be authorized for application to oil discharges.

(f) Wien devel opi ng preauthorization plans, RRTs may require the performance
of supplenentary toxicity and effectiveness testing of products, in addition to
the test nethods specified in 8 300.915 and described in Appendix Cto part
300, due to existing site-specific or area-specific concerns.

§ 300.915 -- Data requirenents.

(a) Dispersants. (1) Nanme, brand, or tradenark, if any, under which the
di spersant is sold.

(2) Nane, address, and tel ephone nunber of the manufacturer, inporter, or
vendor .

(3) Nane, address, and tel ephone nunber of primary distribut ors or sales
outl ets.

(4) Special handling and worker precautions for storage and field
appl i cation. Maxi num and m ni num storage tenperatures, to include optinmmranges
as well as tenperatures that will cause phase separations, chem cal changes, or
other alterations to the effectiveness of the product.

(5) Shelf life.

(6) Recommended application procedures, concentrations, and conditions for
use dependi ng upon water salinity, water tenperature, types and ages of the
pol lutants, and any other application res trictions.

(7) Effectiveness. Use the Swirling Flask effectiveness test nethods
described in Appendix Cto part 300. Manufacturers shall submt test results and
supporting data, along with a certification signed by [*47455] responsible
corporate official s of the manufacturer and | aboratory stating that the test was
conducted on a representative product sanple, the testing was conducted using
general |y accepted | aboratory practices, and they believe the results to be
accurate. A dispersant nust attain an e ffectiveness val ue of 45 percent or
greater to be added to the NCP Product Schedul e. Manufacturers are encouraged to
provi de data on product performance under conditions other than those captured
by these tests.

(8) Dispersant Toxicity. For those dispersants that neet the effectiveness
threshol d described in paragraph (a)(7) above, use the standard toxicity test
met hods described in Appendix Cto part 300. Manufacturers shall subnmit test
results and supporting data, along with a certification signed by resp onsible
corporate officials of the manufacturer and | aboratory stating that the test was
conducted on a representative product sanple, the testing was conducted using
general ly accepted | aboratory practices, and they believe the results to be
accur at e.



(9) The follow ng data requirements incorporate by reference standards from
the 1991 or 1992 Annual Books of ASTM Standards. American Society for Testing
and Materials, 1916 Race Street, Phil adel phia, Pennsylvania 19103. This
i ncorporation by reference was ap proved by the Drector of the Federal Register
in accordance with 5 U S.C 552(a) and 1 CFR part 51. nl

nl Copi es of these standards may be obtained fromthe publisher. Copies nmay
be inspected at the U S. Environmental Protection Agency, 401 MSt., SW, Room
LG Washington, DC, or at the Ofice of the Federal Register, 1100 L Street,
NW, Room 8401, Washi ngton, DC 20408.

(i) Flash Point -Sel ect appropriate nmethod fromthe foll ow ng:

(A) ASTM-D 56-87, "Standard Test Method for Flash Point by Tag d osed
Tester;"

(B) ASTM-D 92-90, "Standard Test Method for Flash and Fire Points by
A evel and pen Cup; "

(© ASTM-D 93-90, "Standard Test Methods for Flash Point by Pensky -Martens
d osed Tester;"

(D) ASTM-D 1310-86, "Standard Test Method for Flash Point and Fire Poi nt of
Li qui ds by Tag Qpen-Cup Apparatus;" or

(E) ASTM-D 3278-89, "Standard Test Mthods for Fl ash Point of Liquids by
Set af | ash O osed- Cup Apparatus.”

(ii) Pour Point-Use ASTM-D 97-87, "Standard Test Method for Pour Point of
Petroleum G ls."

(iii) Viscosity-Use ASTM-D 445-88, "Standard Test Method for Kinenatic
Vi scosity of Transparent and OQpaque Liquids (and the Cal cul ati on of Dynam c
Viscosity)."

(iv) Specific Gavity-Use ASTM D 1298-85(90), "Standard Test Method for
Density, Relative Density (Specific G avity), or APl Gavity of Cude Petrol eum
and Liquid Petrol eum Products by Hydrometer Method."

(v) pH-Use ASTM-D 1293-84(90), "Standard Test Methods for pH of Water."

(10) D spersing Agent Conponents. ltem ze by chem cal nane and percentage by
wei ght each conponent of the total fornulation. The percentages will include
maxi mum mni mum and average weights in order to reflect quality control
variations in manufacture or forrmulation. In addition to the chem cal
information provided in response to the first t wo sentences, identify the najor
conponents in at least the follow ng categories: surface active agents,
sol vents, and additives.

(11) Heavy Metals, Cyanide, and Chlorinated Hydrocarbons. Using standard test
procedures, state the concentrations or upper |i mts of the followi ng material s:

(i) Arsenic, cadm um chrom um copper, |ead, mercury, nickel, zinc, plus any
other metals that may be reasonably expected to be in the sanple. Atonic
absor pti on met hods shoul d be used and the detail ed anal ytical methods and sanpl e
preparation shall be fully descri bed.

(ii) Cyanide. Standard calorimetric procedures should be used.

(iii) Chlorinated hydrocarbons. Gas chronat ography shoul d be used and the
detail ed anal yti cal methods and sanple preparation shall be fully described. At
a mnimum the following test nmethods shall be used for chlorinated hydrocarbon
anal yses: EPA Met hod 601 - Pur geabl e hal ocarbons (Standard Met hod 6230 B) and EPA
Met hod 608- Organochl orine pesticides and PCBs (Standard Met hod 6630 C). n2



n2 These test nethods nmay be obtained from Standard Methods f or the
Exam nation of Water and Wastewater, 17th Edition, American Public Health
Associ ation, 1989; or Method 601 - Purgeabl e hal ocarbons, 40 CFR part 136 and
Met hod 608- Organochl orine pesticide and PCBs, 40 CFR part 136. Copies may be
i nspected at the U S. Environmental Protection Agency, 401 MSt., SW, Room LG
Washi ngton, DC, or at the Ofice of the Federal Register, 1100 L Street, NW,
Room 8401, Washi ngton, DC 20408.

(12) The technical product data subm ssion shall include the identity of the
| aboratory that performed the required tests, the qualifications of the
| aboratory staff, including professional biographical information for
i ndividual s responsible for any tests, and | aboratory experience with simlar
tests. Laboratories perfornming toxicity tests for dispersant toxicity mnust
denonstrate previous toxicity test experience in order for their results to be
accepted. It is the responsibility of the submtter to sel ect conpetent
anal ytical |aboratories based on the guidelines contained herein. EPA reserv es
the right to refuse to accept a subm ssion of technical product data because of
lack of qualification of the analytical |aboratory, significant variance between
submitted data and any | aboratory confirmati on perforned by EPA, or other
circunstances that would result in inadequate or inaccurate information on the
di spersi ng agent.

(b) Surface washing agents. (1) Nane, brand, or trademark, if any, under
whi ch the surface washi ng agent is sold.

(2) Nane, address, and tel ephone nunber of the manufacturer, im porter, or
vendor .

(3) Nane, address, and tel ephone nunber of prinmary distributors or sales
outl ets.

(4) Special handling and worker precautions for storage and field
application. Maxi mum and m ni num storage tenperatures, to include optimum ranges
as well as tenperatures that will cause phase separations, cheni cal changes, or
other alterations to the effectiveness of the product.

(5) Shelf life.

(6) Recommended application procedures, concentrations, and conditions for
use dependi ng upon water salinity, wat er tenperature, types and ages of the
pol lutants, and any other application restrictions. [*47456]

(7) Toxicity. Use standard toxicity test methods described in Appendix Cto
part 300.

(8) Follow the data requirenment specifications in paragraph (a)(9) o f this
section.

(9) Surface Washi ng Agent Conponents. Item ze by chem cal nanme and percentage
by wei ght each conponent of the total formulation. The percentages will include
maxi mum mni mum and average weights in order to reflect quality contro
variations in manufacture or formulation. In addition to the chem ca
information provided in response to the first two sentences, identify the najor
conponents in at least the follow ng categories: surface active agents,
sol vents, and additives.

(10) Heavy Metals, Cyanide, and Chlorinated Hydrocarbons. Follow
specifications in paragraph (a)(11) of this section.

(11) Analytical Laboratory Requirenents for Technical Product Data. Foll ow
specifications in paragraph (a)(12) of this section.



(c) Surface collecting agents. (1) Nane, brand, or trademark, if any, under
whi ch the product is sold.

(2) Nane, address, and tel ephone nunber of the manufacturer, inporter, or
vendor .

(3) Nane, address, and tel ephone nunber of prinmary distributors or sales
outlets.

(4) Special handling and worker precautions for storage and field
application. Maxi mum and m ni num storage tenperatures, to include opti mumranges
as well as tenperatures that will cause phase separations, chem cal changes, or
other alterations to the effectiveness of the product.

(5) Shelf life.

(6) Recommended application procedures, concentrations, and conditions for
use dependi ng upon water salinity, water tenperature, types and ages of the
pol lutants, and any other application restrictions.

(7) Toxicity. Use standard toxicity test nethods described in Appendix Cto
part 300.

(8) Follow the data requirement specifications in paragraph (a)(9) of this
section.

(9) Test to D stinguish Between Surface Collecting Agents and O her Chenica
Agent s.

(i) Method Summary-Five milliliters of the chem cal under test are mxed with
95 nilliliters of distilled water and allowed to stand undi sturbed for one hour
Then the vol une of the upper phase is determined to the nearest one milliliter.

(ii) Apparatus.

(A Mxing Cylinder: 100 mll iliter subdivisions and fitted with a gl ass
st opper.

(B) Pipettes: Volunetric pipette, 5.0 mlliliter.

(O Tiners.

(iii) Procedure-Add 95 milliliters of distilled water at 22 degrees C, plus
or minus 3 degrees C, to a 100 mlliliter mxing cylinder. To the surface of the
water in the mxing cylinder, add 5.0 mlliliters of the chem cal under test.

Insert the stopper and invert the cylinder five tines in ten seconds. Set
upright for one hour at 22 degrees C, plus or minus 3 degrees C, and then
measure the chemcal layer at the surface of the water. If the major portion of
the chem cal added (75 percent) is at the water surface as a separate and easily
di stingui shed | ayer, the product is a surface colle cting agent.

(10) Surface Collecting Agent Conponents. Itemi ze by chem cal nane and
percent age by wei ght each conponent of the total formulation. The percentages
shoul d i nclude maxi mum mni mum and average weights in order to reflect quality
control variations in manufacture or formulation. In addition to the chem ca
information provided in response to the first two sentences, identify the najor
conponents in at least the follow ng categories: surface action agents,
sol vents, and additi ves.

(11) Heavy Met al s, Cyanide, and Chlorinated Hydrocarbons. Foll ow
specifications in paragraph (a)(11) of this section.

(12) Analytical Laboratory Requirenments for Technical Product Data. Foll ow
speci fications in paragraph (a)(12) of this section.



(d) Biorenediation Agent s. (1) Name, brand, or trademark, if any, under which
the agent is sold.

(2) Nane, address, and tel ephone nunber of the manufacturer, inporter, or
vendor .

(3) Nane, address, and tel ephone nunber of prinmary distributors or sales
outlets.

(4) Special handling and worker precautions for storage and field
application. Maxi mum and m ni num st orage tenper at ures.

(5) Shelf life.

(6) Recommended application procedures, concentrations, and conditions for
use dependi ng upon water salinity, water tenperature, types and ages of the
pol lutants, and any other application restrictions.

(7) Bioremedi ati on Agent Effectiveness. Use biorenedi ati on agent
ef fectiveness test methods described in Appendix Cto part 300.

(8) Bioremediation Agent Toxicity [Reserved].
(9) Biological additives.
(i) For mcrobiological cultures, furnish the follow ng infornation:

(A) Listing of each conponent of the total fornulation, other than
m croorgani snms, by chem cal nane and percentage by weight.

(B) Listing of all mcroorgani sns by species.
(O Percentage of each species in the conposition of the additive.

(D) Optimum pH tenperature, and salinity ranges for use of the additive, and
maxi mum and m ni mum pH, tenperature, and salinity | evels above or bel ow which
the effectiveness of the additive is r educed to half its opti num capacity.

(E) Special nutrient requirenments, if any.

(F) Separate listing of the follow ng, and test methods for such
determ nations: Salnonella, fecal coliform Shigella, Staphylococcus Coagul ase
positive, and Beta Henolytic Str eptococci.

(ii) For enzyme additives, furnish the follow ng infornation:

(A) Listing of each conponent of the total fornulation, other than enzynes,
by chem cal nane and percentage by weight.

(B) Enzyme nane(s).

(O International Union of Biochemstry (1.U.B.) nunber(s).
(D Source of the enzyne.

(BE) Units.

(F) Specific Activity.

(@ OptimumpH tenperature, and salinity ranges for use of the additive, and
maxi mum and m ni mum pH, tenperature, and salinity | evels above or bel ow which
the effectiveness of the additive is reduced to half its optinmmcapacity.

(H Enzyme shelf life.
(1) Enzyme optinmum storage conditions.

(10) For nutrient additives, furnish the followi ng information:



(i) Listing of each conponent of the total formulation by chem cal name and
per cent age by wei ght.

(ii) Nutrient additive opti mum storage conditions.

(11) Analytical Laboratory Requirenments for Technical Product Data. Foll ow
speci fications in paragraph (a)(12) of this section.

(e) Burning Agents. EPA does not require technical product data subni ssions
for burning agents and does not include burning agents on the NCP Product
Schedul e.

(f) Mscellaneous G| Spill Control Agents. (1) Name, brand, or trademark, if
any, under which the m scellaneous oil spill control agent is sold.

(2) Nane, address, and tel ephone nunber of the manufacturer, inporter, or
vendor .

(3) Nane, address, and tel ephone nunber of primary distributors or sales
outl ets.

(4) Brief description of recommended uses of the product and how t he product
wor Kks.

(5) Special handling and worker precautions for storage and field
appl i cati on. Maxi num and mi ni nrum storage tenperatures, to include optimum ranges
as well as tenperatures that will cause phase separations, chem cal changes, or
other alternatives to the effectiveness of the product.

(6) Shelf life.

(7) Recommended application procedures, concentra tions, and conditions for
use dependi ng upon water salinity, water tenperature, types and ages of the
pol lutants, and any other application restrictions.

(8) Toxicity. Use standard toxicity test methods described in Appendix Cto
part 300.

(9) Follow the data requirement specifications in paragraph (a)(9) of this
section.

(10) M scellaneous Gl Spill Control Agent Conponents. ltem ze by chem ca
nanme and percentage by wei ght each conponent of the total formulation. The
per cent ages shoul d include maxi num m ninum and average weights in order to
reflect quality control variations in manufacture or forrmulation. In addition to
the chem cal information provided in response to the first two sentences,
identify the major conponents in at |least the following catego ries: surface
active agents, solvents, and additives.

(11) Heavy Metals, Cyanide, and Chlorinated Hydrocarbons. Foll ow
specifications in paragraph (a)(11) of this section.

(12) For any mscellaneous oil spill control agent that contains
m crobi ol ogi cal cul tures, enzyme additives, or nutrient additives, furnish the
i nformation specified in paragraphs (d)(9) and (d)(10) of this section, as
appropriate. [*47457]

(13) Analytical Laboratory Requirenments for Technical Product Data. Follow
specifications in par agraph (a)(12) of this section

(g) Sorbents. (1) Sorbent material may consist of, but is not limted to, the
follow ng materi al s:

(i) Oganic products -



(A) Peat noss or straw,

(B) Cellulose fibers or cork;
(© Corn cobs;

(D) Chicken, duck, or other bird f eathers.
(ii) Mneral conpounds -

(A) Vol canic ash or perlite;
(B) Vermculite or zeolite.
(iii) Synthetic products -
(A) Pol ypropyl ene;

(B) Pol yet hyl ene;

(O Pol yur et hane;

(D) Polyester.

(2) EPA does not require technical product data subm ssions for sorbents and
does not include sorbents on the NCP Product Schedul e.

(3) Manufacturers that produce sorbent materials that consist of materials
other than those listed in paragraph (g)(1) of th is section shall submt to EPA
the technical product data specified for niscellaneous oil spill control agents
in paragraph (f) of this section and EPA will consider listing those products on
the NCP Product Schedul e under the m scellaneous oil spill contr ol agent
category. EPAw Il informthe submtter in witing, within 60 days of the
recei pt of technical product data, of its decision on adding the product to the
Schedul e.

(4) Certification. O8Cs may request a witten certification from
manuf acturers that produce sorbent nmaterials that consist solely of the
materials listed in paragraph (g)(1) of this section prior to naking a decision
on the use of a particular sorbent material. The certification at a m ni mum
shall state that the sorbent consists solely of the materials listed in §
300.915(g) (1) of the NCP. The followi ng statenent, when conpl eted, dated, and
signed by a sorbent manufacturer, is sufficient to meet the witten
certification requirenent:

[ SORBENT NAME] is a sorbent material and consists so lely of the materials
listed in 8§ 300.915(g) (1) of the NCP.

(h) Mxed products. Mnufacturers of products that consist of materials that
meet the definitions of two or nore of the product categories contained on the
NCP Product Schedul e shall subnmit to EP A the technical product data specified in
this section for each of those product categories. After review of the subnmitted
techni cal product data, and the performance of required di spersant effectiveness
and toxicity tests, if appropriate, EPAwi Il nake a determ nation on whether and
under whi ch category the m xed product should be Iisted on the Schedul e.

§ 300.920 -- Addition of products to Schedul e.

(a) Dispersants. (1) To add a dispersant to the NCP Product Schedul e, submt
the technical product data s pecified in 8§ 300.915(a) to the Energency Response
Division (5202-G, U S Environnental Protection Agency, 401 M Street, SW
Washi ngt on, DC 20460. A dispersant nust attain an effectiveness value of 45
percent or greater in order to be added to the Schedu Ie.



(2) EPA reserves the right to request further documentation of the
manuf acturers' test results. EPA also reserves the right to verify test results
and consider the results of EPA's verification testing in determ ning whether
the dispersant nmeets listing criteria. EPAw |, within 60 days of receiving a
conpl ete application as specified in 8 300.915(a) of this part, notify the
manuf acturer of its decision to list the product on the Schedul e, or request
additional information and/or a sanple of the produ ct in order to revi ew and/or
conduct validation sanpling. |If EPA requests additional information and/or a
product sanple, within 60 days of receiving such additional information or
sanple, EPA will then notify the manufacturer in witing of its decisionto |ist
or not list the product.

(3) Request for review of decision. (i) A manufacturer whose product was
determined to be ineligible for listing on the NCP Product Schedul e nay request
EPA s Admi nistrator to review the determ nation. The request rmust be mad e in
witing within 30 days of receiving notification of EPA's decision to not |ist
the dispersant on the Schedul e. The request shall contain a clear and concise
statenent with supporting facts and technical analysis denonstrating that EPA' s
deci sion was i ncorrect.

(ii) The Administrator or his designee may request additional information
fromthe manufacturer, or fromany other person, and nmay provide for a
conf erence between EPA and the manufacturer, if appropriate. The Adni nistrator
or his designee shall render a decision within 60 days of receiving the request,
or within 60 days of receiving requested additional information, if appropriate,
and shall notify the manufacturer of his decision in witing.

(b) Surface washing agents, surface collecting agents, biorenedi ation agents,
and m scel |l aneous oil spill control agents . (1) To add a surface washi ng agent,
surface coll ecting agent, bioremediation agent, or mscellaneous oil spil
control agent to the NCP Product Schedul e, the technical product data specifi ed
in 8 300.915 nust be subnmitted to the Emergency Response Division (5202 -0,

U S. Environnmental Protection Agency, 401 M Street, SW, Washi ngton, DC 20460.
If EPA determnes that the required data were submtted, EPA will add the
product to the Schedul e.

(2) EPAw Il informthe submtter in witing, within 60 days of the receipt
of technical product data, of its decision on adding the product to the
Schedul e.

(c) The submitter nay assert that certain information in the technica
product data subm ssions, including technical product data subm ssions for
sorbents pursuant to § 300.915(g)(3), is confidential business infornmation. EPA
wi Il handl e such clains pursuant to the provisions in 40 CFR part 2, subpart B
Such information nmust be submitted separately fromnon-confidential information,
clearly identified, and clearly marked "Confidential Business Information." If
the submitter fails to make such a claimat the tine of subnittal, EPA may nake
the information available to the public without further notic e.

(d) The submitter nust notify EPA of any changes in the conposition,
formul ation, or application of the dispersant, surface washi ng agent, surface
col l ecting agent, bioremedi ati on agent, or niscellaneous oil spill control
agent. On the basis of this dat a, EPA nay require retesting of the product if
the change is likely to affect the effectiveness or toxicity of the product.

(e) The listing of a product on the NCP Product Schedul e does not constitute
approval of the product. To avoid possible msinterpret ation or
m srepresentation, any |abel, advertisenent, or technical literature that refers
to the placenent of the product on the NCP Product Schedul e nust either



reproduce in its entirety EPA's witten statement that it will add the product
to the NCP Product Schedul e under 8 300.920(a)(2) or (b)(2), or include the

di scl ai mer shown below. |If the disclaimer is used, it nmust be conspi cuous and
must be fully reproduced. Failure to conply with these restrictions or any other
i nproper attenpt to denonstrate the approval of the product by any NRT or other
U S. Government agency shall constitute grounds for renoving the product from
the NCP Product Schedule. [*47458]

DI SCLAI MER

[ PRODUCT NAME] is on the U S. Environmental Protection Agency's NCP Product
Schedul e. This listing does NOT nean that EPA approves, recommends, |icenses,
certifies, or authorizes the use of [PRCDUCT NAME] on an oil discharge. This

listing means only that data have been submtted to EPA as required by subpart J
of the National Contingency Plan, § 300.915.

12. Appendix Cto part 300 is revised to read as fol |l ows:

Appendi x Cto Part 300-Swirling Flask D spersant Effectiveness Test, Revised
Standard Dispersant Toxicity Test, and Bi orenedi ati on Agent Effectiveness Test

Tabl e of Contents

1.0 Introduction

2.0 Swirling Flask D spersant Effectiveness Test

3.0 Revised Standard Di spersant Toxicity Test

4.0 Biorenediation Agent Effectiveness Test

5.0 Biorenediati on Agent Toxicity Test

6.0 Summary Techni cal Product Test Data Format

Ref erences

List of Illustrations

Fi gure Nunber

1 Swirling Flask Test Apparatus

Li st of Tables

Tabl e Nurber

1 Major lon Conposition of "lInstant Qcean" Synthetic Sea Salt
2 Test G| Characteristics

3 A1l Standard Sol utions: Concentrations in Final DCM Extractions

4 Synthetic Seawater [Toxicity Test]



5 Test G| Characteristics: No. 2 Fuel Ol

6 Anal ytes Listed Under the Corresponding Internal Standard Used in Cal cul ating
RRFs

7 Primary lons Monitored for Each Target Analyte During GO MS Anal ysis
8 Anal ytes and Ref erence Conpounds

9 (perating Conditions and Tenperature Program of GO M5

10 Two- Wy ANOVA Tabl e

11 Product Test Data, Total Aronatics

12 Summary Statistics for Product Test Data, Tota | Aronatics

13 Exanpl e Two-Way ANOVA Tabl e

14 Pairwi se Protected LSD Mean Separation

1.0 Introduction

1.1 Scope and Application. The nethods described bel ow apply to "di spersants,
surface washi ng agents, surface collecting agents, biorenediation agents, and
m scel | aneous oil spill control agents" involving subpart J (Use of D spersants
and G her Chenmicals) in 40 CFR Part 300 (Nati onal Gl and Hazardous Substances
Pol | uti on Contingency Plan). They are revisions and additions to the EPA' s
Standard Dispersant Effectiveness and Toxicity Tests (1). The new Swirling Fl ask
D spersant Effectiveness Test is used only for testing dispersants . The Revised
Standard Dispersant Toxicity Test is used for testing dispersants, as well as
surface washi ng agents, surface collecting agents, and m scel | aneous oil spill
control agents. The biorenedi ati on agent effectiveness test is used for testing
bi orenedi ati on agents only.

1.2 Definitions. The definitions of dispersants, surface washi ng agents,
surface coll ecting agents, biorenediation agents, and m scel | aneous oil spill
control agents are provided in 40 CFR 300. 5.

2.0 Swirling Flask D spersant Effect iveness Test

2.1 Summary of Method. This protocol was devel oped by Environment Canada to
provide a relatively rapid and sinple testing procedure for eval uating
di spersant effectiveness (2). It uses a nodified Erlenmeyer flask to which a
si de spout has been added for renoving subsurface sanpl es of water near the
bottom of the flask w thout disturbing a surface oil |ayer. Seawater and a
surface layer of oil are added to the flask. Turbulent mxing is provided by
placing the flask on a standard shaker table at 150 rpmfor 20 minutes to induce
a swirling notion to the liquid contents. Follow ng shaking, the flask is
i mredi ately renoved fromthe shaker table and naintained in a stationary
position for 10 mnutes to allowthe oil that will reforma slick to return to
the water's surface. A sanple of water for chemical analysis is then renoved
fromthe bottomof the flask through the side spout, extracted wth nethylene
chl oride (dichloronethane-DCV, and anal yzed for oil content by W -visible
absor ption spectrophot onmetry at wavel engths of 340, 370, and 400 nm (2).

2.2 Apparat us.



2.2.1 Modified Erlennmeyer Flask. Use 125 -m gl ass Erl enmeyer flasks that have
been nodified to include an attachnent of a gl ass side spout that extends from
the bottomof the flask upward to the neck region, as shown in Figure 1.

2.2.2 Shaker Table. Use a shaker table with speed control unit with variable
speed (40-400 rpm and an orbital diameter of approximately 0.75 inches (2 cnj
to provide turbulence to solutions in test flasks.

2.2.3 Spectrophotoneter . Use a W-visible spectrophotoneter capabl e of
measuri ng absorbance at 340, 370, and 400 nm A Htachi Mdel U -2000 or
equi valent is acceptable for this purpose.

2.2.4 d assware. d assware should consist of 5-, 10-, 25-, 100-, and 500-ni
graduated cylinders; 125-m separatory funnels with Tefl on stopcocks; and 10 -,
100-, and 1,000-m volunetric flasks and m cropi pettes.

[See Figure 1 - Swirling Flask Test Apparatus in O ficial Publication on Page
47459] [*47460]

2.3 Reagents. 2.3.1 Synthetic seawater. The synthetic sea salt "Instant
Ccean, " manuf actured by Aquarium Systens of Mentor, OH, can be used for this
purpose. The synthetic seawater solution is prepared by dissolving 34 g of the
salt mxture in 1 liter of distilled water (i.e., a sa linity of 34 ppt). Table 1
provides a list of the ion conposition of the seasalt m xture.

Table 1. - Mjor lon Conposition of "Instant Ccean"
Synthetic Sea Salt

Maj or |on % Tot al lonic
Wi ght Concentration at
34 ppt salinity
(no/ 1)
Chloride (CL sup - ) 47. 470 18, 740
Sodi um (NA sup + ) 26. 280 10, 454
Sulfate (SO sub 4 sup - ) 6. 602 2,631
Magnesi um (My sup ++ ) 3.230 1, 256
Cal cium (Ca sup ++ ) 1.013 400
Pot assi um (K sup + ) 1.015 401
Bi car bonat e 0. 491 194
(HCO sub 3 - )
Boron (B) 0. 015 6.0
Strontium (Sr sup ++ ) 0. 001 7.5
SQLI DS TOTAL 86. 11% 34, 089. 50
\\at er 13. 88
TOTAL 99. 99%
Foll owi ng the preparation, the saltwater solution is allowed to equilibrate to
the anbi ent tenperature of the laboratory and should be in the range of 22 +/ - 3
degrees C.

2.3.2 Test oil. Two EPA Anerican PetroleumlInstitute (API) standard reference
oils, Prudhoe Bay and South Loui siana crude, should be used for this test. These
oil s can be obtained fromthe Resource Technol ogy Corporation, 2931 Sol dier
Springs Road, P.O Box 1346, Laram e, W 82070, (307) 742 -5452. These oils have
been thoroughly honogeni zed, as well as characterized physically and chemcally
for previous EPA and APl studies. Various selected paranmeters are presented in
Tabl e 2.



Table 2. - Test Gl Characteristics

Prudhoe Bay Sout h Loui si ana

crude oil crude oil
Specific gravity fn 1 0.894 kg/ 1 0.840 kg/1
APl gravity fn 1 26. 8 degrees 37.0 degrees
Sul fur 1.03 W% 0.23 wt %
Sul fur conpounds,
profile
N trogen 0.20 wt % 0. 031 wt %
Vanadi um 21 ny/ 1l 0.95 ny/1
N ckel 11 ny/ 1 1.1 my/ 1
Sinmulated distillation
profile
Infrared spectrum
WV fl uorescence
spect rum
Pour Poi nt +25 degrees F 0 degrees F
Vi scosity
at 40 degrees C 14.09 cST 3.582 cST
at 100 degrees C 4.059 cST 1.568 cST
I ndex 210 (sup 2)

fn 1l A 15 degrees C

fn 2 ANot cal cul abl e when viscosity at 100 degrees Cis |less than
2.0.

2.3.3 Methylene Chloride (D chl oromethane -DCV), pesticide quality. For
extraction of all sanple water and oil -standard water sanpl es.

2.4 Pretest preparation. 2.4.1 Preparation and analysis of oil standards .
2.4.1.1 Standard solutions of oil for calibrating the W -visible
spectrophotoneter are prepared with the specific reference oils and di spersant
used for a particular set of experimental test runs. For experiments with no
di spersant, only oil is used to nmake the standard solution. For experiments with
the oil plus dispersant, the standard is nmade with a 1:10 (v:v) mxture of the
di spersant to the test oil (i.e., a dispersant -to-o0il ratio of 1:10). This ratio
is used in the test tank with di spersant added. The presence of water and
certain dispersants in DCM extracts can affect absorbance readings in a
spectrophotoneter. Al standard solutions of oil (and dispersant, if present)
shoul d be prepared in a stepw se nanner that reflects the analytical protocol
used for the experinmental water sanples.

2.4.1.2 To prepare the standards, prepare a parent oil -DCM standard by m Xi ng
1 part oil (plus 1/10 part premi xed dispersant, if applicable) to 9 parts DCM
(i.e., 1:10 dilution of the oil v:v). Add a specific volunme of the parent oil -
DCM standard to 30 m of synthetic seawater in a separatory funnel. Extract the
oil-water mxture with 5-m volumes of DCM after 15 seconds of vigorous shaking
followed by a 2 minute stationary peri od to allow for phase separation for each
extraction. Repeat the extraction using a total of three 5 -m portions of DCM
Adjust the final DCMvolune for the conbined extracts to 20 M with DCMin a 25 -
m graduated cylinder.



2.4.1.3 The quantities of oil us ed to achieve the desired concentrations in
the final 20-m DCMextracts for the standard oil -solutions are summarized in
Table 3. Specific nmasses for oil anounts in standards are determ ned as vol unes
of oil multiplied by the density of the oil.

2.4.2 Linear stability calibration of UV-Visible spectrophotoneter.

2.4.2.1 Before DCM-extracts of dispersed oil -water sanples can be anal yzed
for their oil content, the W/-visible spectrophotonmeter nust meet an instrunent
stability calibration criterion. This crit erion is determned with the six oil
standards identified in Table 3. Determ ne the absorbance of standards at each
of the three analytical wavelengths (i.e., 340, 370, and 400 nn). Determ ne the
response factors (RFs) for the test oil at each of the three analytical
wavel engt hs using the foll owi ng equation:

RF sub x=C/ A sub x (1)

wher e:

RF sub x=Response factor at wavel ength x (x=340, 370, or 400 nm
C=G | concentration, in ng of oil/mM of DOMin standard sol ution
A sub x=Spectrophotonetric absorbanc e of wavel ength x

Table 3- G| Standard Sol utions: Concentrations in
Final DCM Extractions fn 1

Fi nal oil Final extract Total anount Vol unme of
concentration vol ume of oil in parent oil - DCM
(mg/ M of DCV (m of DCM standard (ng) std

(mu 1) added

to sal twater
4.0 20.0 80.0 890
2.0 20.0 40.0 440
1.0 20.0 20.0 220
0. 50 20.0 10.0 110
0.10 20.0 2.0 22
0. 05 20.0 1.0 11

fn 1 Assuning an oil density of 0.9 g/m and an extraction
efficiency of 100%for oil fromthe 30 -m of seawater.

2.4.2.2 Instrunent stability for the initial calibration is acceptabl e when
the RFs for the five highest standard extracts of oil are <20%different from
the overall mean value for the five standards. |If this criterion is satisfied,
anal ysis of sanple extracts can begin. RFs for the | owest concentration (0.05 ngy
oil/m DOV are not included in the consideration because the absorbance is
close to the detection Iimt of the spectrophotoneter (with associa ted high
variability in the value) for the 1 -cmpath-length cell used for neasurenents.
Absor bances "3.5 are not included because absorbance saturation occurs at and
above this val ue.

2.4.2.3 If one or nore of the standard oil extracts do not neet this lin ear-
stability criterion, then the "offendi ng" standard(s) can be prepared a second
time (i.e., extraction of the specified anmount of oil from [*47461] 30 -m or



seawat er for the "of fendi ng" standard according to the pretest preparation
procedure). If repl acement of the reanal yzed standard solution(s) in the
standard curve neets the linear -stability criterion (i.e., no RF > 20%di fferent
fromthe overall nean), then anal ysis of sanple extracts can begin.

2.4.2.4 I1f the initial -stability criterion is still not satisfied, analysis
of sanple extract cannot begin and the source of the problem (e.g., preparation
protocol for the oil standards, spectrophotoneter stability, etc.) nust be
corrected.

2.4.2.5 The initial six-point calibration of the W-visible spectrophotoneter
at the oil concentrations identified is required at | east once per test day.

2.5 Test procedure. 2.5.1 Preparation of prem xed dispersant oil . Prepare a
prem xed di spersant oil by mxing 1 part dispersant to 10 parts oil. Store this
mxture in a glass container. The di spersant effectiveness test procedures are
listed in steps 1-20:

1. Prepare 4 replicates (same test oil and dispersant), one control (i.e., no
di spersant), and one nethod bl ank and run at the same time on the shaker table.

2. Add 120 +/ - 2 m of synthetic seawater to each of the nodified 125 -ni
gl ass Erl enmeyer flasks. Measure and record the water tenperature.

3. Place the flasks securely into the attached slot on the shaker table.

4. Carefully add 100 nmu | of an oil -dispersant solution onto the center of
the water's surface using a positive displacenent pipette.

5. Agitate the flasks for 20 +/ - 1 ninutes at 150 +/ - 10 rpmon the shaker
tabl e.

6. After the 20 +/ - 1 minutes shaking, renove the flasks fromthe shaker
table and allowthemto remain stationary for 10 +/ - 1 mnutes for oil droplet
"settling."

7. At the conclusion of the 10 -mnute settling period, carefully decant a 30 -
m sanpl e through the side spout of the test flasks into a 50 -m graduated
cylinder.

Note: Discard the first 1-2 m of sanple water to renove nonhonogeneous
water-oil initially contained in the spout.

8. Transfer the sanples fromthe graduated cylinder into a 125 - or 250-m
gl ass separatory funnel fitted with a Tefl on stopcock.

9. Add 5 m of pesticide-quality DCMto the separatory funnel and shake
vigorously for 15 seconds. Release the pressure carefully fromthe separatory
funnel through the stopcock into a fune hood.

10. Allowthe funnel to remain in a stationary position for 2 mnutes to
al | ow phase-separation of the water and DCM

11. Drain the DOM |l ayer fromthe separatory funnel into a glass -stoppered,
25-m graduat ed gl ass cylinder.

12. Repeat the DCM-extraction process two additional tinmes.

13. Conbine the three extracts in the graduated cylinde r and adjust the final
volume to 20-m with additional DCM

14. Anal yze the sanpl es using a W -spectrophotometer at 340, 370, and 400 nm-
wavel engt hs and determne the quantity of oil as foll ows:

C sub x=(A sub X)x(RF sub x)x(V sub DCM x(V sub twV sub ew) (2)



wher e:

C sub x=Total nass of dispersed oil in swirling flask at wavel ength x (x=340,
370, or 400 nn

A sub x=Spectrophotonetric absorbance at wavel ength x

RF sub x=Mean response factor at wavel ength x (determined fromequation 1)
V sub DCMEFi nal volune of DOM-extract of water sanple (20 m)

V sub tw=Total water volunme in swirling flask vessel (120 m)

V sub ew=Vol ume of water extracted for dispersed oil content (30 m)

15. (btain three concentration values for oil in each experinmental water
sanpl e (340, 370, and 400 nn).

16. Determ ne the nean of three values as foll ows:

C sub nean=(C sub 340+C sub 370+C sub 400)/3 (3)

Note: Means will be used for all dispersion -perfornmance cal cul ations. Sanpl es
where one of the values for C sub 340, C sub 370, or C sub 400 is nore than 30%
different fromC sub nean will be flagged. Wenever oil neasurenents are fl agged
as having a concentration based on one wavel ength as >30% different from C sub
mean, raw data will be evaluated to establish that the neasurenents are valid.

In addition, attenpts will be made to correlate the difference to oil type,

di spersant test, or dispersant used. If no errors or correlations are apparent
and >10% of all oil measurenents are flagged, the nean concentration data will
be used in the calculation for dispersant performance and the subject data will
be fl agged.

17. Determ ne the di spersant performance (i.e., percent of oil that is
di spersed, or EFF) based on the ratio of oil dispersed in the test systemto the
total oil added to the systemas foll ows:

EFF (in % =(C sub mean/C sub TOT)x100 (4)
wher e:

C sub nean=Mean val ue for total mass of dispersed oil in the swirling flask
determ ned by spectrophotonetric analysis

C sub TOT=Total mass of oil initially added to the experimental swirling flask

18. Cal cul ate EFF using equation 4 for coupled experiments with and w thout
di spersant (EFF sub c and EFF sub d, respectively). EFF sub c is the
ef fectiveness of the control and represents natural dispersion of the oil in the
test apparatus. EFF sub d is the neasured uncorrected val ue.

19. Calculate the final dispersant performance of a chenical dispersant agent
after correcting for natural dispersion using equatio n 5.

EFF sub D=EFF sub d-EFF sub c (5)



wher e:
EFF sub D=% di spersed oil due to dispersant only
EFF sub d=% di spersed oil with dispersant added

EFF sub c= % di spersed oil with no dispersant added

20. Calcul ate the average di spersant effectiveness val ue by sunm ng the
corrected values (EFF sub D) for each of the four replicates for each of the two
test oils and dividing this sum by eight.

2.6 Performance criterion. The dispersant product tested will remainin
consideration for addition to the NCP Product Schedule if the average di spersant
ef fectiveness, as calculated in section 2.5 above, is at |least 45% (i.e., 50%
+ - 5%.

2.7 Quality Control (QC) procedures for measurenents of oil concentrations.
2.7.1 W-visible spectrophotonetric measurenments. At least 5%of all W-visible
spectrophotonetric neasurenents will be performed in duplicate as a QC check on
the anal yti cal measurenment net hod. The absorbance values for the duplicates
shoul d agree within +/- 5% of their nean val ue.

2.7.2 Method blanks. Anal ytical nethod bl anks involve an anal ysis of seawater
bl anks (i.e., seawater but no oil or dispersant in a swirling flask vessel)
through testing and anal ytical procedures (3, pp 79 -80). Method bl anks are
anal yzed with a frequency of at least 1 for every 12 experimental swirling flask
sanples. Q1| concentrations in method bl anks nust be <5% of that occurring for
100% di spersion of oil in testing apparatus.

3.0 Revised standard dispersant toxicity test

3.1 Summary of nethod. The standard toxicity test for dispersants and ot her
products invol ves exposing two species (Menidia beryllina (silversides) and
Mysi dopsi s bahia (nysid shrinp)) to five concentrations of the test product and
No. 2 fuel oil alone and in a 1:10 nmixture of product to oil. To aid in
conparing results fromassays perfornmed by different workers, reference toxicity
tests are conducted using dodecyl sodiumsulfate (DSS) as a reference toxicant.
The test length is 96 hours for Menidia and 48 hour s for Msidopsis. LC sub 50s
are calcul ated based on nortality data at the end of the exposure period (for
met hod of cal cul ation, see section 3.6 bel ow).

3.2 Selection and preparation of test materials.
3.2.1 Test organisns.

3.2.1.1 Menidia beryllina. (btain fish (silversides) froma single source for
each series of toxicity tests. In-house cultures are recommended wherever it is
cost -effective; however, organisns are available from comrercial suppliers.
Information on the source of test organi sns and any k nown unusual condition to
whi ch fish were exposed before use should be included in the data report. Use of
aninmal s previously treated with pesticides or chenotherapeutic agents shoul d be
avoi ded. Organi sms shoul d not be used if they appear to be unhealt hy,
di scol ored, or show signs of stress. Use 7 -day old larval fish. Fish should be
cultured in accordance with the nmethods outlined in Mddaugh, et al. (5). There
shoul d be no need to acclinmate organisns to the 25 +/ - 1 degrees C tenperature
recommended for t he toxicity tests if laboratory stock cultures of Menidia are
mai nt ai ned at the recommended culture tenperature of 25 +/ - 1 degrees C. If test
organi sms nmust be obtained froma comercial source, it may become necessary to



acclimate test fish to the test t enperature of 25 +/ - 1 degrees C, a pH of 8.0
+/- 0.2, and 20 +/ - 2 ppt salinity since changes in tenperature nmay occur during
shipping. Elimnate groups of fish having a nortality of nore than 10% duri ng
the first 48 hours, and nore than 5%thereafter. Du ring acclinmation, organisms
shoul d be maintained on a diet of freshly hatched Artem a (brine shrinp)
[*47462] nauplii. Feed the fish daily to satiation during the acclimation
period, and once daily during the 96 -hour test. Care should be taken daily to
remove excess food and fecal nmaterial frombeakers during the test. Use only
those organisns that feed actively and that appear to be healthy. O ganisns
shoul d be free of disease, external parasites, and any signs of physical danage
or stress. Discard any f ish injured or dropped while handling.

3.2.1.2 Mysidopsis bahia. Several nethods for culturing Msidopsis bahia
(nmysid shrinp) may be used and are noted in Appendix A of Methods for Measuring
the Acute Toxicity of Effluents and Receiving Waters to Freshwat er and Marine
Organisns (6). To ensure uniformty of nysids, recently hatched nysids shoul d be
collected daily fromstock cultures and identified by the date of hatch. Msids
used in 48-hour tests should be froma single day's collection, but may have an
age range of 5-7 days old. In cases where in-house cultures of nysids are
unavai | abl e, organi sms nay be purchased froma comercial source. Information on
the source of test organi sns should be submtted in the data report.

3.2.2 Preparation of experinmental water. Filtered natural seawater is
recommended for use since it represents a natural source of saltwater containing
an i nherent popul ati on of m croorgani sns. Synthetic seawater formlated
according to the follow ng nethod can serve as an acceptable alter native to
filtered, natural seawater for toxicity tests perforned in |aboratories in which
natural seawater is unavail able.

3.2.3 Synthetic seawater formation. To prepare standard seawater, m X
technical -grade salts with 900 liters of distilled or denminera |ized water in the
order and quantities listed in Table 4. These ingredients nust be added in the
order listed and each ingredient nust be dissolved before another is added. Stir
constantly after each addition during preparation until dissolution is conple te.
Add distilled or demneralized water to nake up to 1,000 liters. The pH should
now be 8.0 +/ - 0.2. To attain the desired salinity of 20 +/ - 1 ppt, dilute again
with distilled or dem neralized water at tine of use.

3.3 Sanpling and storage of test mater ials. Toxicity tests are performed with
No. 2 fuel oil having the characteristics defined in Table 5. Store oil used for
toxicity tests in sealed containers to prevent the |oss of volatiles and ot her
changes. For ease in handling and use, it is reconmended that 1,000-m gl ass
contai ners be used. To ensure conparable results in the bioassay tests, use oils
packaged and seal ed at the source. D spose of unused oil in each open contai ner
on conpl etion of dosing to prevent its use at a later date when it may hav e | ost
sone of its volatile conponents. Run all tests in a bioassay series with oi
fromthe same container and with organi sns fromthe same group collected or
secured fromthe sane source.

Table 4. - Synthetic Seawater

[Toxicity Test]

Sal t (g) fn1l
NaF 1.9
Srd sub 2 x 6H sub 20 13.0
H sub 3BO sub 2 20.0



KBr 67.0
Kd 466. 0
CaCl sub 2 x 2H sub 20 733.0
Na sub 2SO sub 4 2,660.0
MA sub 2 x 6H sub 20 3,330.0
Nadl 15, 650. 0
Na sub 2Si O sub 3 x 9H sub 20 13.0
EDTA sup 2 0.4
NaHCO sub 3 133.0

fn 1 Arount added to 900 liters of water, as described in the
text.

fn 2 Ethyl enedi am netetraacetate tetrasodi umsalt.
3.4 Ceneral test conditions and procedures for toxicity tests.

3.4.1 Tenperature. For these toxicity tests, use test solutions with
tenperatures of 25 +/ - 1 degrees C

3.4.2 Dissolved oxygen and aerati on.

3.4.2.1 Menidia. Because oils contain toxic, volatile materials, and because
the toxicity of some water -soluble fractions of oil and degradati on products are
changed by oxidation, special care nust be used in the oxygenation of test
solutions. Aeration during the test is generally not recomended but shoul d be
used to maintain the required dissol ved oxygen (DO in cases where low DO is
observed. The DO content of test solutions nust not drop bel ow 60% saturation
during the first 48 hours of a static acute (96 -hour) test and nmust remain
between 40-100% after the first 48 hours of the test. Aeration at a rate of 100
+/ - 15 bubbles per mnute is supplied by a serol ogical pipette as needed for
mai nt enance of DO |f aeration is necessary, all test chanbers shoul d be
aerated. At this rate, and with the proper weight o f fish, DO concentration
should remain slightly above 4 ppmover a 96 -hour period. Take DO measurenents
daily.

Table 5. - Test Q| Characteristics: No. 2

Fuel Ql
Characteristic M ni mum Maxi mum

Gravity ( degrees APl) 32.1 42.8
Viscosity kinematic at 100 2.35 3.00
degrees F (cs)

Fl ash point ( degrees F) 150 C.
Pour point ( degrees F) - 0
C oud point ( degrees F) o 10
Sul fur (Wt % 0.35
Aniline point ( degrees F) 125 180
Car bon residue (Wt % 0.16
Water (vol % 0
Sediment (Wt % o 0
Aromatics (vol % 10 15
Distillation:

| BP ( degrees F) 347 407
10% ( degrees F) 402 456

50% ( degrees F) 475 530



90% ( degrees F) 542 606
End Point ( degrees F) 596 655
Neutralization No o 0.05

3.4.2.2 Mysidopsis. Achieve sufficient DO by ensuring that the surface area
to volunme ratio of the test solution exposed is |arge enough. Oxygen content
shoul d remai n hi gh throughout the test because of the | ow oxygen demand of the
organi sms. Aeration is not recomended during 48 -hour acute toxicity tests
unl ess the DO falls bel ow 60% sat uration

3.4.3 Controls. Wth each fish or nysid test or each series of sinultaneous
tests of different solutions, performa concurrent control test in exactly the
sane manner as the other tests and under the conditions prescribed or selected
for those tests. Use the diluent water alone as the mediumin which the controls
are held. There rmust be no nore than 10%nortality anong the controls during the
course of any valid test.

3.4.4 Reference toxicant. To aid in conparing results from tests perforned by
different workers and to detect changes in the condition of the test organi sns
that might lead to different results, performreference toxicity tests with
reagent grade DSS in addition to the usual control tests. Prepare a stock
solution of DSS imrediately before use by adding 1 gramof DSS per 500 m of
test water solution. Use exploratory tests before the full scale tests are begun
to determ ne the anount of reference standard to be used in each of the five
different concentrations.

3.4.5 Nunber of organisns. At a mninum 20 organisns of a given species are
exposed for each test concentration. For the toxicity test procedures using
Meni dia, place 10 fish in each of two jars. For the toxicity tests using
Mysi dopsis, place 10 larvae in e ach of two contai ners.

3.4.6 Transfer of organisns. Oganisns should be handled as little as
possible in order to nminimze stress. Transfer Mnidia and Mysidopsis fromthe
acclimatization aquaria to the test chanbers with a pipette or a wide -bore,
smooth glass tube (4 to 8 mminternal dianmeter) fitted with a rubber bulb. Dp
nets shoul d be avoi ded when handling larval fish and nysids. Do not hold fish
out of the water |onger than necessary and di scard any specinen accidentally
dropped or otherw se m shandle d during transfer

3.4.6.1 Mysidopsis. To have the nysids ready for study, nysids nay be sorted
24 hours prior to initiation of the 48 -hour test. Transfer the nysids to a
beaker containing a small volune of water; this vessel serves as a hol ding
chanber during random zed transfer of the organisns to test solutions. Msids
are randomy selected fromthe batch of nysids in the hol ding chanber, and
transferred to 50-m beakers containing a snall volume of seawater. One nysid is
added per beaker using a small piece of flexible 500- nu mscreening until al
of the beakers contain one nysid. The process of random sel ection and sorting is
continued until the appropriate nunber of nysids has [*47463] been delivered
to each of the 50-m beakers. The nysids are gent |y released fromthe 50-m
beakers into | arger beakers filled with an appropriate volune of 20 -ppt seawater
(25 degrees C) to bring the total volune to 200 mi. The beakers are randomy
placed into a tenperature-controlled water bath to acclimate overnight at 25
degrees C. The nysids are transferred to |larger beakers (1 -liter) for the 48-
hour test after the addition of 800 mi of the test solution. A total of 10
nysi ds per beaker are used for 48 -hour acute toxicity tests. A mninumof two
replicate chanbers are used for each test concentration and control



3.4.6.2 Menidia and Mysidopsis are fed 50 brine shrinp nauplii/organismdaily
during the 96-hour and 48-hour tests. Excess food shoul d be renoved daily by
aspirating with a pipette.

3.4.7 Test duration and observations. 3.4.7.1 Menidia. Cbserve the nunber of
dead fish in each test container and record at the end of each 24 -hour peri od.
Fi sh are consi dered dead upon cessation of respiratory and all other overt
nmovement s, whet her spontaneous or in response to mild mechani cal prodding.
Renmove dead fish as soon as observed. Al so note and report when the behavior of
test fish deviates fromthat of control fish. Such behavi oral changes woul d
i nclude variations in opercul ar novenent, coloration, body orientation,
nmovenent, depth in container, schooling tendencies, and ot hers. Abnorna
behavi or of the test organisns (especially during the first 24 hours) is a
desirabl e paraneter to nonitor in a toxicity test because changes in behavior
and appearance may precede nortal ity. Toxicants can reduce an organisms ability
to survive natural stresses. In these cases, the nortality is not directly
attributed to the toxicant, but nost certainly is an indirect effect. Reports on
behavi oral changes during a toxicity test can give i nsight into the non-acute
effects of the tested material. At the end of the 96 -hour period, termnate the
fish tests and determ ne the LC sub 50 val ues. The acute toxicity test is
termnated after four days of exposure. The nunber of surviving fish are cou nted
and recorded for each chanber in accordance with standard EPA nmethods (6). The
LC sub 50 is cal cul ated using survival data fromthe test in accordance with the
met hods described in the guidelines (6).

3.4.7.2 Mysidopsis. Terminate the nysid test after 48 hours of incubation. To
count the dead animals accurately, place the exposure vessels on a light table
such that |ight passes through the bottom of the vessel. Mst of the dead nysids
will be on the bottomof the beaker and can readily be seen against the
background of the light table. Also search the top of the liquid for nysids
trapped there by surface tension. Exercise caution when determ ning death of the
ani mal s. Cccasionally, an ani mal appears dead, but closer observati on shows
slight novenent of an appendage or a periodic spasmof its entire body. For
these tests, aninals exhibiting any novenent when touched with a pipette tip are
considered alive. Account for all test animals to ensure accuracy since
M/si dopsi s bahia may disintegrate or be cannib alized by other nysids. Consider
i ndi vi dual s not accounted for as dead. At the end of 48 hours of exposure
termnate the nysid assay and determne the LC sub 50 val ues in accordance with
the met hods described in the guidelines (6).

3.4.8 Physical and chemical determinations. 3.4.8.1 Menidia. Determne the
temperature, DO and pH of the test solutions before the fish are added and at
24-, 48-, 72-, and 96-hour exposure intervals. It is necessary to take
measurenents fromonly one of the replicates of each o f the toxicant series.

3.4.8.2 Mysidopsis. Determine the tenperature, DO, and pH of the test
solutions before the nauplii are added and at the 24 - and 48-hour exposure
interval. Measure DO and pHin only one of the replicates of each of the
t oxi cant seri es.

3.4.9 Testing |aboratory. An ordinary heated or air-conditioned | aboratory
roomwi th thernostatic controls suitable for naintaining the prescribed test
tenmperatures generally will suffice to conduct the toxicity tests. Were anbient
tenperatures cannot be controlled to 25 +/ - 1 degrees C, use water baths with
the necessary tenperature controls.

3.4.10 Test containers. For tests with fish or nysids, use 1 -liter glass
beakers measuring approximately 10 cmin dianmeter. In conducting the test, add
to each beaker 1 liter of the test solution or seawat er fornulation aerated to



saturation with DO To add the liter volunme easily and accurately, use a |large
volune (1-liter) graduated cylinder. Process all required gl assware before each
test. Imerse in normal hexane for 10 minutes. Followthis with a thoro ugh rinse
with hot tap water; three hot detergent scrubs; an additional hot tap -water
rinse; and three rinses with distilled water. Oven or air dry the glassware in a
reasonabl y dust -free at nosphere.

3.5 Preparation of test concentrations. 3.5.1 Menidia. Place test jars
(approximately 22.5 cmin height, 15 cmin dianeter, 11 cmin diameter at the
mout h) containing 2 liters of synthetic seawater on a reciprocal shaker. The
shaker platformshould be adapted to hold firmy six of the toxicity test jars.
Add the desired anount of the petrol eum product (if applicable) under test
directly to each test jar. Dispense the appropriate anount of toxicant (if
applicable) into the jars with a pipette. Tightly cap the test jars and shake
for 5 mnutes at approxinmately 315 to 333 2-cm (0. 75-inch) strokes per mnute in
a reciprocal shaker or at approximately 150 to 160 rpmon orbital shakers. At
the conpl etion of shaking, renove the jars fromthe shaker and dispense 1 liter
of the mixture to each of the 1-liter glass beakers. Randomy place beakers in a
constant -tenperature water bath or room take water quality neasurenents, add
fish, and initiate aeration.

3.5.2 Mysidopsis. 3.5.2.1 To prepare test solutions for products and
oi | /product mxtures, blend or mx the test soluti ons with an el ectric bl ender
havi ng: speeds of 10,000 rpmor less; a stainless -steel cutting assenbly; and a
1-liter borosilicate jar. To minimze foam ng, blend at speeds bel ow 10, 000 rpm

3.5.2.2 For the product test solution, add 550 mi of the synthetic seawater
to the jar, then with the use of a gas -tight calibrated glass syringe with a
Teflon-tipped plunger, add 0.55 m of the product and mix for 5 seconds.

3.5.2.3 For the oil test solution, add 550 mi of the synthetic seawater to
the jar. Then with the use of a gas-tight calibrated glass syringe equipped wth
a Teflon-tipped plunger, add 0.55 m of the oil and mx for 5 seconds.

3.5.2.4 For the oil/product mxture, add 550 m of the synthetic seawater to
the mxing jar. Wiile the blender is in operatio n, add 0.5 m of the oil under
study with the use of a calibrated syringe with a Teflon -tipper plunger and then
0.05 M of the product as indicated above. Blend for 5 seconds after addition of
product. These additions provide test solutions of the product, oil, and the
oi | /product mxture at concentrations of 1,000 ppm

3.5.2.5 Imediately after the test solutions are prepared, draw up the
necessary anount of test solution with a gas -tight Teflon-tipped gl ass syringe
of appropriate size and dispense into ea ch of the five containers in each
series. If the series of five concentrations to be tested are 10, 18, 32, 56,
and 100 ppm the amount of the test solution in the order of the concentrations
|isted above would be as follows: 10, 18, 32, 56, and 100 ni.

3.5.2.6 Each time a syringe is to be filled for dispensing to the series of
test containers, start the mxer and withdraw the desired anount in the
appropriate syringe while the mxer is in operation. Turn off inmmediately after
the sanmple is taken to limt t he loss of volatiles.

3.5.2.7 Use exploratory tests before the full -scale test is set up to
determ ne the concentration of toxicant to be used in each of the five different
concentrations. After adding the required anmounts of liquid, bring the volune in
each of the test containers up to 800 mi with the artificial seawater. To ensure
keepi ng each of the series separate, designate on the lid of each container the
date, the material under test, and its concentration.



3.5.2.8 Wien the desired concentrations are prepared, gently release into
each beaker the 10 test Msidopsis (previously transferred into 200 m of
medium). This provides a volune of 1 liter in each test chanber. A pair of
standard cover glass forceps with flat, bent ends is an ideal tool for handl ing
and tipping the small beaker without risk of contami nating the medi um

3.5.2.9 After adding the test aninmals, incubate the test beakers at 25 +/ - 1
degrees C for 48 hours. Recommended lighting is 2,000 lunens/m2 (200 ft -c) of
di ffused, constant, fluor escent illum nation.

3.5.2.10 Wash the bl ender thoroughly after use and repeat the above
procedures for each series of tests. Wash the blender as follows: rinse with
nor mal hexane; pour a strong solution of |aboratory detergent into the bl ender
to cover the blades; fill the container to about half of its volume with hot tap
wat er; operate the bl ender for about 30 seconds at high speed; rempbve and rinse
twice with hot tap water, mxing each rinse for 5 seconds at hi gh speed; and
then rinse twice with distill ed water, mxing each rinse for 5 seconds at high
speed. [*47464]

3.6 Calculating and reporting. At the end of the test period, the toxicity
tests are termnated and the LC sub 50 val ues are determ ned.

3.6.1 Calculations. The LC sub 50 is the concentration |lethal to 50% of the
test population. It can be calculated as an interpol ated val ue based on
per cent ages of organi sns surviving at two or nore concentrations, at which |ess
than half and nore than hal f survived. The LC sub 50 can be estimated with the
aid of conputer prograns or graphic techniques (log paper). The 95% confi dence
intervals for the LC sub 50 estimate shoul d al so be determ ned.

3.6.2 Reporting. The test product and oil and their source and storage are
described in the toxicity test report . Note any observed changes in the
experi nental water or the test solutions. Al so include the species of fish used;
the sources, size, and condition of the fish; data of any known treatment of the
fish for disease or infestation with parasites before their use; and any
observations on the fish behavior at regular intervals during the tests. In
addition to the calculated LC sub 50 val ues, other data necessary for
interpretation (e.g., DO pH, other physical paraneters, and the percent
survival at the end of each day of exposure at each concentration of toxicant)
shoul d be reported.

3.7 Summary of procedures. 3.7.1 Menidia:
1. Prepare adequate stocks of the appropriate standard dilution water.

2. Add 2 liters of the standard dilution water to the test jars. Ea ch test
consists of 5 replicates of each of 5 concentrations of the test naterial, a
control series of 5 beakers, and a standard reference series of 5 different
concentrations for a total of 35 beakers. Sinultaneous performance of toxicity
tests on the oil , product, and oil/product mxture requires a total of 105
beakers.

3. Add the determ ned anmount (quarter points on the |og scale) of test
material to the appropriate jars. Prelimnary tests will be necessary to define
the range of definitive test concentrations.

4, Cap the jars tightly with the Teflon -lined screw caps and shake for 5
mnutes at 315 to 333 2-cm (0. 75-inch) strokes per nminute on a reciproca
shaker .

5. Renove the jars fromthe shaker, take water quality data, dispense 1 liter
of solution to the 1-liter glass beaker, and add 10 acclimated fish per beaker.



6. Aerate with 100 +/ - 15 bubbles per minute through a 1 -m serol ogi ca
pi pette, as needed, to nmaintain DO above 4.0 ng/l.

7. observe and record nortalities, water quality, and behavioral changes
every 24 hours.

8. After 96 hours, termnate the test, and calc ulate LC sub 50 val ues and
correspondi ng confidence lints.

3.7.2 Mysidopsis:

1. Initiate the procedure for hatching the Mysidopsis in sufficient tinme
before the toxicity test is to be conducted so that 5 -7 day old | arvae are
avai | abl e.

2. Wth the use of a small pipette, transfer 10 Mysidopsis into snall
beakers, each containing 200 m of the proper synthetic seawater

3. To prepare the test stock product and oil solutions, add 550 m of the
artificial seawater to the prescribed blender jar. By means of a gas-tight glass
syringe with a Teflon-tipped plunger, add 0.55 m of the product (or oil) and
mx at 10,000 rpmfor 5 seconds. To prepare the test stock oil/product m xture,
add 550 mi of the standard seawater to the blender jar. Wiile the blender is in
operation (10,000 rpn), add 0.5 m of the oil, then 0.05 m of the product with
the use of a calibrated syringe with a Teflon -tipped plunger. Blend for 5
seconds after adding the product. One m of these stock solutions added to the
100 mi of standard seawat er in the test containers yields a concentration of 10
ppm product, oil, or oil/product conbination (the test will be in a ratio of 1
part product to 10 parts of oil).

4. Each test consists of 5 replications of each of 5 concentrations of the
material under study, a control series of 5 beakers and a standard reference
series of 5 different concentrations, for a total of 35 beakers. S multaneous
performance of toxicity tests on the oil, product, and oil/product m xture
requires a total of 105 beakers. Inmmedi ately after preparing the test solution
of the product or oil/product solution, and using an appropriately sized
syringe, draw up the necessary anount of test solution and di spense into each of
the five containers in each series. Each tine a syringe is to be filled for
di spensing to the series of test containers, start the mxer and wi thdraw the
desired amount in the appropriate syringe while the mixer is in operation. Turn
m xer off immediately after the sanple is taken to limt the loss of volatiles.
After adding the required amount of the test oil/product or product m xture,
bring the volune of liquid in each of the test containers up to 800 m with the
artificial seawater. Wen the desired concentrati ons have been prepared, gently
rel ease into each beaker the 10 nysids previously transferred into 200 m of
medium This provides a volunme of 1 liter in each test chanber

5. Wash the bl ender as prescribed for each series of tests.

6. Incubate the test beakers at 25 +/ - 1 degrees C for 48 hours with the
prescribed |ighting.

7. Termnate the experinent after 48 hours, observe and record the
nmortalities, and determne the LC sub 50s and correspondi ng confidence limts.

4.0 Biorenedi ati on agent effectiveness test

4.1 Summary of nethod. The biorenedi ati on agent e ffectiveness testing
protocol is designed to determne a product's ability to bi odegrade oil by
gquantifying changes in the oil conposition resulting from bi odegradation. The
protocol tests for mcrobial activity and quantifies the di sappearance of



saturat ed hydrocarbons and pol ynucl ear aromatic hydrocarbons (PAHs). The sanpl e
preparation procedure extracts the oil phase into dichloronethane (DCM, with a
subsequent sol vent exchange into hexane. To effectively acconplish the goals of
the testing protocol, it is necessary to nornalize the concentration of the
various analytes in oil to a non -bi odegradabl e marker, either C sub 2 -or C sub
3- phenant hrene, C sub 2-chrysene, or hopane nl (7). The test nethod targets the
relatively easy to degrade nornal al kanes and the nore resistant and toxi c PAHs.
It normalizes their concentrations to C sub 2 -or C sub 3-phenanthrene, C sub 2-
chrysene, or C sub 3017 al pha (H), 21 beta (H) -hopane on an oil weight basis (ng
marker/kg oil, ng target analyte/kg oil). The analytical tec hnique uses a high
resol ution gas chronmat ograph/ mass spectrometer (GJ M5) because of its high
degree of chem cal separation and spectral resolution. GJ M5 has | ong been used
to study the weathering and fate of oil spilled into the environnent. For
quantitative anal yses, the instrunent is operated in the selective ion detection
(SIM node at a scan rate of greater than 1.5 scans per second to maxinize the
linear quantitative range and precision of the instrunent. The sanple
preparation method does not exclud e anal ysis of selected sanples by GO M5 in the
full scanning node of operation to qualitatively assess changes in the oil not
accounted for by the SI M approach. Performed concurrently with the chem cal

anal ysi s described above is a mcrobiological analysis . The m crobi ol ogi cal

anal ysis is perfornmed to determ ne and nonitor the viability of the mcrobial

cul tures being studied. Under this procedure, mcrobial enunerations of
hydrocarbon degraders are performed at each sanpling event using a mcrotiter
Most Probabl e Nunber (MPN) determ nation.

nl Al though any of these biomarkers can be used to conduct this test, it is
recommended that hopane be used.

4.2 Apparatus. The following naterials and equi pnent are required for the
protocol: Appropriate flasks and oth er glassware; sterile tubes; graduated
cylinders (100-m); deionized water; p-iodonitrotetrazoliumviolet dye; weighing
pans or paper; 250-m borosilicate glass Erl enmeyer flasks with screw tops;

Past eur pipettes; |aboratory notebook; microtiter MPN plates (24-well) nulti -
channel pipetting device; dilution tube and caps; autoclave; environnental room
or incubator; balance accurate to 0.1 ng (XD -400); GJ M5 instrunent equi pped
with a DB-5 capillary colum (30 m 0.25-mm1.D., and 0.25- mu mfilmthickness)
and a split/splitless injection port operating in the splitless node, such as
Hew ett - Packard 5890/ 5971 GO M5 (recomrended for use); and an aut osanpl er for
testing multiple sanpl es.

4.3 Reagents and culture medium 4.3.1 Preparation of seawater. Al products
are tested in clean natural seawater. O ean natural seawater neans that the
source of this seawater nust not be heavily contam nated with industrial or
other types of effluent. For exanple, seawater should not be obtained froma
source near shi pping channels or discharges of industrial or municipal
wastewater, or with high turbidity. The seawater is used within seven days of
collection. No mcrobial inoculumis added.

4.3.2 Preparation of oil. A mediumweight crude oil, A aska North Sl ope
(ANS), is artificially weathered by heating to 521 degrees F to renove the |ight
end hydrocarbons prior to experinmental start -up (ANS 521). The nethod is
described in the Draft International [*47465] Standard 1SOD S 8708 "Crude
Petroleum Q| -Determnation of Distillati on Characteristics Using 15 Theoreti cal
Pl ates Colums" by the International Oganization for Standardization (8). The
ANS521 crude oil can be obtained fromthe National Environnental Technol ogy
Applications Center's (NETAC) Biorenedi ati on Products Eval uat ion Center (BPEC,
Uni versity of Pittsburgh Applied Research Center, 615 WlliamPitt \ay,

Pi ttsburgh, PA, 15238, (412) 826 -5511. The crude oil is heated to 190 degrees C



(374 degrees F) under atnospheric pressure. The systemis then cool ed and pl aced
under vacuum (or under an atnospheric pressure of 20 mmHg) for the final
distillation to an atnospheric equival ent boiling point of 272 degrees C (521
degrees F).

4.3.3 Preparation of mineral nutrient solution. |f a comrercial product is
strictly a nmicrobial agent and does not contain its own nutrients, a mneral
nutrient solution will be provided if requested by the product manufacturer or
vendor. |f a commercial product contains its own nutrients, no further nutrients
will be added. The nutrient solution is a nodified salt solution and is
descri bed bel ow.

4.3.3.1 Nutrient preparation:

1. N&P Salts. The following salts are added to distilled water and nmade up to
a 1,000-m volurme. Adjust final pHto 7.8. The solution is sterilized by
autocl aving at 121 degrees C at 15 psig for 20 minutes or by filtering through a
sterile 0.22 mu mmenbrane filter.

Na sub 2HPO sub 4.2H sub 2-18.40 ¢

KNO sub 3-76.30 ¢

2. MJSO sub 4 x 7H sub 20 solution. Dissolve 22.50 g in 1,000 m distilled
water. The solution is sterilized by autoclaving at 121 degrees C at 15 psig for
20 m nut es.

3. Cad sub 2 solution. Dissolve 27.50 g in 1,000 m of distilled water. The
solution is sterilized by autoclaving at 121 degrees C at 15 psig for 20
m nut es.

4., Fed sub 3x 6H sub 20 solution. Dissolve 0.25 g in 1,000 M of distilled
water. The solution is sterilized by autoclaving at 121 degrees C at 15 psig for
20 m nut es.

5. Trace Element Solution. The following salts are added to distilled water
and nmade up to a 1,000-m volune. The solution is sterilized by autoclaving at
121 degrees C at 15 psig for 20 minutes.

MhSO sub 4. H sub 20-30.2 ny
H sub 3BO sub 3-57.2 ny
ZnSO sub 4. 7H sub 20-42.8 ny

(NH sub 4)6M sub 7(O sub 2) sub 4 -34.7 ny

The pH of the nutrient solution is adjusted with a pH neter calibrated at
roomtenperature (approximately 25 degrees C) using conmercial buffers of pH
4,0, 7.0, and 10.0 (Fisher Scientific), as appropriat e, prior to use. The pHis
adjusted with concentrated HO or 10 M NaCH, as appropri ate.

4.3.3.2 Final concentrations: Ten (10) m of solution 1 and 2 m of solutions
2-5 are added to non-sterile seawater and made up to a 1,000 -m vol une
i mediately prior t o test start-up. This seawater/mneral nutrient solution is
used for all flasks containing products requiring nutrient supplements and for
the flasks containing no comercial additive. Seawater w thout the above
nutrient solutions is used for products cont aining their own source of
nutrients.



4.4 Pretest preparation
4.4.1 Experinmental setup.

4.4.1.1 The procedure consists of an experinental shaker flask setup and the
specific set of mcrobiological and chem cal anal yses that are perforned on
i ndi vidual product sanples. The following test flasks (labeled with unique
identifiers) are prepared and set up on a gyratory shaker at day O to reflect
the follow ng treatnment design:

Tr eat nent No. of sanples at sanpling tinmnes Total No. of analytica
det erm nati ons

Day O Day 7 Day 28 Mcrobial Gavinetric (COR S
count s
Control 3 3 3 9 9 9
Nut ri ent 3 3 3 9 9 9
Product 3 3 3 9 9 9

fn Control = G| + Seawater
fn Nutrient = Gl + Seawater + Nutrient

fn Product = Gl + Seawater + Product (+ Nutrient, if required).

4.4.1.2 For each test, a sheet listing the nunber of flasks, types of
controls, nunber of replicates, product to be tested, and other information is
prepared. The follow ng steps should be ad hered to for the experinmental setup

1. Borosilicate glass Erlenmeyer flasks (250 -m) are thoroughly cl eaned and
aut ocl aved for 20 mnutes at 120 degrees C at 15 psi, then dried in the drying
oven.

2. Flasks are labeled with the appropriate code: product o r control, sanple
day, and letter indicating replicate.

3. 100 M of seawater is added to each fl ask

4. For nutrient and product treatnents that require the addition of
nutrients, seawater containing the nutrient solution is prepared.

5. Pasteur pipettes should be sterilized in advance. Break off the tip to
provide a larger opening prior to sterilization.

6. Pour the approxi mate amount of oil to be used fromthe |arge stock bottle
into a sterile beaker. Keep the beaker covered when oil is not being renoved

7. The | abel ed fl asks containing seawater and ot her additions, as necessary,
are placed on the balance. The flask is tared. The appropriate anount of oi
(0.5 g) is added drop by drop using a sterile Pasteur pipette with the tip
broken off to provide a wider opening. Care is taken to avoid splashing the oil
or getting it on the sides of flasks. Precautions are taken when handling and
charging the flasks to mnimze the |ikelihood of contam nati on by exogenous
m crobes. This includes using a new sterile pi pette for each series of flasks.

8. The weight of the oil is recorded in the |aboratory notebook

9. The product is prepared and added to the appropriate flasks according to
the manufacturer's or vendor's instructions.

10. Flasks are carried upright and carefully placed in the hol ders on the
shaker table to mnimze the amount of oil that mght adhere to the side of the



flasks. Flasks in which a significant amount of oil is splashed on the sides are
r edone.

11. The prepared flasks are shaken at 200 rpmat 2 0 degrees C until such tine
that they will be renoved for sanpling.

4.4.2 Sanpling. The control and treatments (nutrient and product flasks) are
sanpled three tinmes over a 28 -day period: day 0, day 7, and day 28. The entire
flask is sacrificed for analysis; a 0.5-m aliquot is renmoved fromeach flask
for the mcrobiol ogical analysis and the renmai nder of each flask is used for the
chem cal analysis. Specific procedures for both the m crobiological and chem cal
anal ysis are described below At the time of eac h sanpling event, physical
observations of each flask shoul d be recorded.

4.5 Mcrobiol ogical analysis. To nonitor the viability of the mcrobial
cul tures being studi ed, mcrobial enunerations of hydrocarbon degraders are
perfornmed at each sanpling event using a mcrotiter MPN determnation. This is
used as an indicator of the relative change in biomass. This test design relies
on using grow h response as an indication of enhanced activity as conpared to a
"no addition" control.

4.5.1 Media preparation. Media for mcrobial enunerations are carefully
prepared according to manufacturer's or other instructions and sterilized using
appropri ate net hods.

4.5.1.1 Ceneral nedia treatnent: Buy Bushnell -Haas (B-H) broth in quantities
to last no longer than one year. Use nedia on a first -in, first-out basis. Wen
practical, buy nedia in quarter -pound nultiples, rather than one -pound nultiples
to keep supply sealed as | ong as possi ble. Keep an inventory of nedia, including
ki nd, anount, |ot nunber, expiration date, date received, and date opened. Check
i nventory before reordering nedia. D scard nedia that are caked, discolored, or
show ot her deterioration.

4.5.1.2 Sterile saline (pH adjusted):

1. Wigh 30 g of Nad. [*47466]

2. Dissolve in enough water to nake 1,000 ni

3. Adjust pHto 8.0 with NaCH (10M and 0.5M).

4. Sterilize by autoclaving for 15 minutes at 15 psig.

4.5.1.3 Standard nutrient concentrate (add 1 mi to each 100 mi of Bushnell -
Haas medi um for MPNs):

1. Weigh conpounds listed below, dissolve in DIH sub 20, dilute to 1 liter.
Pot assi um Phosphat e, nonobasi ¢ KH sub 2PO sub 4 -0.633 ¢
Pot assi um Phosphat e, di basic K sub 2HPO sub 4 -1.619 ¢
Sodi um Phosphat e, dibasic Na sub 2HPO sub 4 -2.486 ¢
Ammoni um Chl ori de NH sub 40 -3.850 ¢
Magnesi um Sul fate, heptahydrate MySO sub 4. 7H sub 20 -4.500 ¢
Cal cium Chl oride, dihydrate Cad sub 2.2H sub 20 -7.290 ¢

Ferric Chloride, hexahydrate Fed sub 3.6H sub 20 -0.250 ¢



Trace El enents

Manganese Sul fate, nonohydrate MhSO sub 2. H sub 20 -6.04 ng
Boric Acid H sub 3Bo sub 3-11.44 ny

Zinc Sulfate, heptahydrate ZnSO sub 4. 7H sub 20 -8.56 ny

Ammoni um Moybdat e, tetrahydrate (NH sub 4)6M sub 70 sub 24.4H sub 20 -6.94 ny
2. Adjust pHto 6.0.

3. Stir solution for approximately 3 hours, then filter through a Buchner
funnel using # 1 paper, which will retain approximately 3.8 g of insolubles.

4. Then filter through a 0.45 mcron filter into sterile bottles.
5. Cap bottles, label, and store in refrigerator until used.
4.5.1.4 Quality assurance/ Quality control (Q¥ QO:

1. Periodically check the effectiveness of sterilization using conmercially
avai |l abl e tapes or Bacillus stearothernophilus spore suspensions, follow ng the
instructions with these products.

2. Maintain a nedia log book that includes the dates, kinds and armounts of
medi a made, pH, and any probl ens or observations.

3. Before use, check plates and tubes for signs of contam nation, drying, or
ot her probl emns.

4.5.1.5 Safety/ Special precautions:

1. Note any safety or ot her precautions for particular nedia.
2. Note precautions to be foll owed when using the autocl ave.

3. Use gloves and other protective clothes when handling nedia.
4. Use care in handling hot media.

4.5.2 Mcrobial enuneration. Standardized techniques for p erformng Mst
Probabl e Nunber mcrobial enunerations are described bel ow.

4.5.2.1 Dlutions:

1. Prior to sacrificing each flask, renove 0.5 m of water fromeach fl ask
and add it to a tube of 4.5 m sterile phosphate buffer (1:10 dilution) as
prepared in the Standard Met hods for the Exam nation of Water and Vst ewat er
(9). Wsing sterile technique, mx and performserial dilutions (0.5 m of
previous dilution to 4.5 mM of sterile phosphate buffer) to 10 sup -9 dilution.

4.5.2.2 Inoculating MPN plates (oil degrader):

1. Prepare sufficient sterile 0.4 MNad (23.4 g Nad /1,000 M B -H and B-H
at pH7.0to fill the nunmber of wells required for the test (1.75 m/well).

2. Using sterile technique, add 1.75 mM of B -H broth to each well.
3. Label the top of the pl ate with the proper dilution for each row

4. Add 0.1 m of fluid fromeach dilution tube to each well in the
appropriate row, starting with the nost dilute.



5. After adding the fluid to all the wells, add 20 mu | of sterilized No. 2
fuel oil to the top of each well.

6. Incubate each plate at 20 degrees C

7. After 14 days of incubation, add 100 mu | of p -iodotetrazoliumviolet dye
(50 ng/ 10 M of D.I. water) to each well to determ ne growth

8. View plates against a white background to determine if color i s present.
Devel opnent of a purple or pink color upon standing for 45 mnutes constitutes a
positive test.

9. Record the nunber of positive wells and the dilutions at which they occur.

10. Enter data into a conputerized enuneration method using "MPN Cal cul ator"
sof tware program (version 2.3 or higher) by Al bert J. Klee, US EPA Ofice of
Resear ch and Devel opnent, Ri sk Reduction Engi neering Laboratory, G ncinnati, CH

4.5.2.3 Quality assurance/ Quality control

1. Check pH of nedium before preparing wells (p H should be approxi nately
8.0). Adjust pH, if necessary, with dilute NaCH.

2. Keep prepared tetrazoliumviolet dye solution in the refrigerator in an
anber bottle when not in use.

3. Have all | aboratory personnel periodically run MPNs on the sane sanple to
test precision.

4.5.2.4 Safety/ Special precautions:

1. Use sterile technique in preparing solutions, dilutions, plates, and MPN
wel | s.

2. Do not pipette potentially hazardous sol uti ons by nout h.
3. Autoclave all plates and wells before discarding.
4.6 Chem cal analysis of oil conposition

4.6.1 Sanple procedure. After 0, 7, and 28 days of incubation on a rotary
shaker, the appropriate flasks are sacrificed and extracted with di chl oronet hane
and spi ked with a surrogate recovery standard. A 10 -m aliquot of the DCM | ayer
is used for the gravinmetric analysis. If significant biodegradation is evident
inthe results of the gravinmetric analysis, then a sol vent exchange into hexane
takes place prior to the GJ M5 anal ysis. Follow steps 1 -19 bel ow when preparing
for the chem cal analysis.

1. After 0, 7, and 28 days of rotary shaking and incubating at 20 degrees C
the reaction vessels are sacrificed. Prior to the chemical analysis, a 0.5 -m
sanpl e of the aqueous phase is renoved for the mcrobiological analysis (s ee
M crobi al Enurneration above).

2. A surrogate recovery standard is prepared in the foll owi ng nmanner: 1, 000
mg of d sub 10-phenanthrene and 1,000 ng of 5 al pha -androstane are neasured
into a 500-m volunetric flask and DCMis added to the mark to produce a 2,000-
ng/ mu | stock sol ution.

3. A100- mu | aliquot of the surrogate solution is added to each test fl ask.
The final concentration of surrogates in each flask is approxi mately 4 ng/ nu |
of solvent in the final extract. The aliphatics and marker data should be
corrected for percent recovery of the 5 al pha -androstane surrogate and the
aromatics for the d sub 10 - phenant hrene surrogate

4. The contents of the flask are placed into a 250 -m separatory funnel



5. Measure a total volune of 50 M DCMfor use in the extraction. Use 3 10 -ni
fractions to rinse the flask into the funnel and transfer the renaining aliquot
of DCMto the funnel.

6. Stopper and m x vigorously by shaking (approximately 50 times) while
ventilating properly.

7. Each funnel is set aside to allowthe DOM and water |layers to partition.
This nmay take 5-10 minutes for some products, or up to 3 hours if the product
has caused the formation of an emul sion.

8. Drain the first 10 m of the DCM (botton) |ayer, collect, cap, uniquely
| abel, and use for gravinetric analysis (see below). Drain the remaining 40 n
and dry it by passing it through a funnel packed with anhydrous sodi um sul f ate.

9. Assenbl e a Kuderna-Dani sh (KD) concentrator by attaching a Snyder col umm
to an evaporation flask with a grad uated concentrator tube. Aign vertically and
partially i mrerse concentrator tube in a water bath (10). Set the water bath to
the appropriate tenperature to maintain proper distillation.

10. Collect the de-watered extract into the KD concentrator.

11. Evaporate DCMto approximately 10 mi, then add approximately 50 mi of the
exchange sol vent (hexane) and concentrate the volunme to 10 mi.

12. Rnse the flask into the concentrator tube with 50 M hexane and
concentrate to 10 m. Repeat one nore time with 50 m  of hexane.

13. Renove concentrator tube with the recovered 10 m of sanple volume. The
heavi er residual material should be present as a precipitate (bottoml ayer).

14. Centrifuge to aid the separation of the hexane fromthe precipitant
fraction.

15. Place hexane-soluble fraction (top layer) -approximately 1.0 m -into a
GO/ M5 vial for analysis (see GO Ms Anal ysis Procedure below). If colum fouling
and deterioration of separation characteristics occur, an alum na colum sanpl e
cl eanup et hod can be considered (see Alternative GO M Sanpl e d eanup Procedure
bel ow) .

16. Anal yze by GO M5 using the conditions deternmined by the U S. EPA R sk
Reducti on Engi neering Laboratory, Water and Hazardous Waste Treatnent Research
Division, in Gncinnati, CH which follows U S . EPA Method 8270 (see GJ M5
Anal ysi s Procedure bel ow).

17. Calculate surrogate recovery. |If surrogate recovery is less than 85
percent for the marker relative to the surrogate recovery standard (d sub 10 -
phenant hrene), then the water |ayer should be extra cted again using three
separate extractions with DCM Pool the three extractions with original extract
and concentrate to 10 m, and reanal yze by GJ M5

18. Drain the seawater into a storage sanple vial/container. [*47467]

19. Seal the vial with a Teflon-lined cap and store frozen. This water |ayer
is kept in case additional extractions are necessary.

4.6.2 Gavinetric analysis. The initial neans to evaluate the effectiveness
of a biorenediation agent for oil spill response is through gravinetric
analysis. A statistically significant difference (p < 0.05) in analytical weight
of the oil fromthe control systemas conpared to the anal ytical weight of the
oil treated with a biorenedi ati on agent indi cates bi odegradati on has
successfully occurred. Hence, the disappearance of oil should be acconpani ed by
significant decreases in total oil residue weight of extractable naterials



versus a control. If no significant decrease in oil residue weight is observed,
the need to performfurther chem cal analysis should be evaluated. Follow steps
1-3 to conduct the gravimetric anal ysis.

1. The 10 M of DCMextract (from Sanple Procedure step 8 above) is placed in
a small vial and concentrated to dryness by nitrogen bl owdown techni ques using a
steady streamof nitrogen (pre-purified gas). If the oil is severely
bi odegraded, a larger volune of DCM (> 10 m) nay be necessary for the
gravinetric anal ysis.

2. The residue is weighed 3 tines for the gravimetric weight of oil. Record
the wei ght of the oil.

3. Conpare statistically (p < 0.05) the weight of the product treatnent
versus the weight of the control fromeach respective tinme period. If a
significant decrease is observed in the sanpling (flask containing
bi orenedi ati on agent) weight, then proceed wi th the renai nder of the sanple
procedur e.

4.6.3 GO M5 analysis. Oten, analysis of saturated and aromati c hydrocarbons
by capillary gas chromat ography of DCMextracts |eads to colum fouling and
deterioration of separation characteristics. An alternative, sinple "one-step"
al um na sanpl e cl eanup procedure can be perforned on oil before injection; this
cl eanup renoves both asphal tenes and pol ar conpounds and can be applied to DCM
extracts as well. This procedure is described in steps 1 -11 bel ow.

4.6.3.1 Alternative GO M5 sanpl e cl eanup procedure:

1. Wigh 4.0 g alumina (neutral, 80 -200 nesh) into scintillation vials
covered loosely with alumnumfoil caps. Prepare one scintillation vial per
sanple. Heat for 18 hours at 300 degrees C or longer. Place in a desi ccator of
silica until needed.

2. Add 5.0 M of DOMto a glass luerlok multi -fit syringe (e.g., BD # 2471)
with stopcock (e.g., Perfectum# 6021) in closed position, stainless steel
syringe needl e (18 gauge), and PTFE frits. Canp in a vertical position.

3. Transfer 4.0 g of prepared alumina to a plastic weighing boat and fill
syringe slowy while applying continuous vibration (e.g., Conair # HM 11FF1).

4. Add a second PTFE frit and push into place on top of the alum na bed.

5. Drain 5.0 mM DCMto the top | evel of the colum frit to await sanple
addi tion and di scard DCM

6. Wigh 50 ng +/ - 0.1 ng ANS521 oil into a tared vial.

7. Preneasure 10 M of DCMinto a graduated cylinder. Add 0.2 to 0.3 m of
the DCMto the tared oil vial. Mx and transfer solvent to the colum bed with a
Past eur pipette. Qpen stopcock and collect in a 10 -m volunetric flask. Repeat
until approximately 1.0 mi (do not exceed 1.0 m) of DCM has rinsed the vial and
inner walls of the syringe body into the 10 -m fl ask.

8. Transfer balance of DCMfromthe graduated cylinder to the col um and
regul ate the solvent flowrate to approximately 1 to 2 m/mnute. Collect all
eluent in the 10-m fl ask.

9. Transfer a known vol unme of eluent to another scintillation vial and bl ow
down to dryness (nitrogen).

10. Determ ne and record wei ght.
11. Dissolve in 1.0 mi hexane for the GO M anal ysis procedure (see bel ow).



4.6.3.2 GO M5 anal ysi s procedure:

Imredi ately prior to injection, an internal standard sol ution of four
deut erated conpounds is spiked intot he sanple extracts and injected. Sanples
are quantified using the internal standard technique (10) for both the aliphatic
and aromatic fractions of the oil extracts in order to provide sufficient
information that the oil is being degraded. To hel p ensure t hat the observed
decline in target anal ytes is caused by bi odegradati on rather than by physica
|l oss frommshandling or inefficient extraction, it is necessary to nornalize
the concentrations of the target analytes via a "conserved internal narker."
Conserved internal markers that have been found useful for quantification are C
sub 2- or C sub 3-phenanthrene, C sub 2-chrysene, and C sub 3017 al pha (H), 21
beta (H) - hopane. Deuterated internal standards are used to cal cul ate the
relative response factor (RRF) for the target analyte(s). To conpute the
"normal i zed concentrations,” the target analyte concentration at a given
sanpling tine is sinply divided by the sel ected conserved anal yte concentration
at the sane sanpling time (11). Conduct the GO M analysis u sing the follow ng
procedur e.

1. Ohe (1) m of the hexane extract (from Sanple Procedure step 15 above) is
placed into a 1.5-m vial for use on the autosanpler of the GJ NS instrunent.

2. To this solution, 20 mu | of a 500 -ng/ mu | solution of the interna
standards is added and the vial is capped for injection. The final concentration
of the internal standards in each sanple is 10 ng/ mu I. This solution contains
4 deut erated conmpounds: d sub 8 -naphthal ene, d sub 10-anthracene, d sub 12-
chrysene, and d sub 12-peryl ene

3. At the start of any analysis period, the mass spectronmeter (MS) is tuned
to PFTBA by an autotune program such as the Hew ett -Packard qui cktune routine,
to reduce operator variability. Set the GOUMs in the SIMnode at a scan rate of
1.5 scans/second to maximze the linear quantitative range and precision of the
instrunment. Set all other conditions to those specified in Instrunment
Configuration and Calibration section bel ow

4. An instrument blank and a daily standard are anal yzed prior to a nalysis of
unknowns. Internal standards are conbined with the sanple extracts and
coinjected with each analysis to nonitor the instrunment's performance during
each run.

5. Information that should be included on the acquisition forminclude
operator's nane and signature, date of extraction, date and time of autotune,
date of injection(s), instrunent blank, daily standard m x injection, GC col um
nunber, and standards for the 5 -point calibration curve.

6. If the instrument is operated for a period of time gre ater than 12 hours,
the tune will be checked and another daily standard anal yzed prior to continuing
wi th anal yses.

I nt er nal d sub 8- d sub 10- d sub 12- d sub 12-
St andard napht hal ene ant hr acene chrysene peryl ene
Al kanes nC10- nC15 nCl6- nC23 nC24- nC29 nC30- nC35
Pri stane C sub 3017 beta
Phyt ane (H, 21 al pha (H) -
5 al pha- andr ost ane hopane
Aromatics  Napht hal ene Di benzot hi ophene Fl uorant hene  Benzo(b) f | uorant hene
Fl uor ene Pyrene Benzo( k) f I uor ant hene

Ant hr acene Chrysene Benzo( e) pyrene



Phenant hr ene Benzo( a) pyr ene
Peryl ene
I ndeno(g, h, i) pyrene.
D benzo(a, h)
ant hr acene.
Benzo(1, 2, 3-
cd) peryl ene.

7. The M5 is calibrated using a nodified version of EPA Met hod 8270 (10).
Specifically, the concentrations of internal standards are 10 ng/ nu | instead
of 40 ng/ mul. Afive-point calibration curve is obtained for each conpound
listed in Table 6 prior to [*47468] sanple analysis at 1, 5, 10, 25, and 50
ng/ mul. A5-point calibration nust be conducted on a standard mi x of conpounds
to determine RRFs for the analytes. The standard m x (excluding the narker) for
this calibration curve may be obtained from Absolute Standards, Inc., 498
Russel|l St., New Haven, CT, 06513, (800) 368 -1131. If C sub 3017 beta (H), 21
al pha (H) -hopane is used, it nmay be obtained fromDr. Charles Kennicutt 11
Geochem cal and Environnental Research G oup, Texas A&M University, 833 G aham
Rd., College Station, TX, 77845, (409) 690 -0095

8. Calculate each conpound's rel ative response factor to its corresponding
deuterated internal standard indi cated above, using the foll owi ng equation:

RRF=(A sub xC sub is)/ (A sub isC sub x)(6)
wher e:
RRF=r el ati ve response factor

A sub x=peak area of the characteristic ion for the conpound bei ng neasured
(anal yte)

A sub is=peak area of the characteristic ion for the specific internal standard
C sub x=concentration of the conpound being neasured (ng/ mu |)
C sub is=concentration of the specific internal standard (10 ng/ mu |). (This

concentration is a constant in this equation for the calibration curve.)

9. Ildentify each anal yte based on the in tegrated abundance fromthe primary
characteristic ion indicated in Table 7.

10. Quantitate each analyte using the internal standard techni que. The
internal standard used shall be the one nearest the retention tine of that of a
gi ven anal yte (Table 8).

Table 7.- Primary lons Mnitored for
Each Target Anal yte During GO M5

Anal ysi s

Conpound I on
n- al kanes (C sub 10-C sub 35) 85
Pri stane 85
Phyt ane 85
Napht hal ene 128
C1- napht hal enes 142

C2- napht hal enes 156



C3- napht hal enes

C4- napht hal enes

Fl uor ene
Cl-fl uor enes

C2- f I uor enes

C3- f I uor enes

D benzot hi ophenes

Cl- di benzot hi ophenes
C2- di benzot hi ophenes
C3- di benzot hi ophenes
Ant hr acene
Phenant hr ene

Cl- phenant hr enes

Q2- phenant hr enes

C3- phenant hr enes

FI uor ant hene/ pyr ene
Cl1- pyrenes

Q2- pyrenes

Chrysene

Cl- chrysenes

C2- chrysenes

Hopanes (177 fanily)
Hopanes (191 fanily)
Steranes (217 famly)
Benzo(b) f 1 uor ant hene
Benzo( k) f I uor ant hene
Benzo( e) pyrene
Benzo( a) pyr ene

Peryl ene

I deno(g, h,i) pyrene

Di benzo(a, h) ant hr acene
Benzo(1, 2, 3-cd) peryl ene
d sub 8- napht hal ene
d sub 10-ant hracene
d sub 10- phenant hr ene
d sub 12-chrysene

d sub 12-peryl ene

al pha- andr ost ane

170
184
166
180
194
208
184
198
212
226
178
178
192
206
220
202
216
230
228
242
256
177
191
217
252
252
252
252
252
276
278
276
136
188
188
240
264
260

Tabl e 8. - Anal ytes and Reference Conpounds

conpound

Conpound Ref er ence
n- C10 n- C10
n-Cl1 n-Cl1
n-Cl2 n- C12
n-Cl3 n- C13
n-Cl4 n- Cl4
n- C15 n- C15
n- Cl6 n- C16
n- C17 n- C17
Pri st ane Pri st ane
n- C18 n- C18

Conpound Ref er ence
conpound
C2- napht hal ene Napht hal ene
C3- napht hal ene Napht hal ene
C4- napht hal ene Napht hal ene
Fl uor ene Fl uor ene.
Cl-fl uorene Fl uor ene.
C2-fl uorene Fl uor ene.
C3-fl uorene Fl uor ene.
Di benzot hi ophene Di benzot hi ophene
Cl- D benzot hi ophene

di benzot hi ophene

c2- Di benzot hi ophene
di benzot hi ophene



Phyt ane

n- C19
n- C20
n- 21

n- Q22
n- 23

n- 24
n- 25
n- C26
n- Q27
n- C28
n- 29
n- C30
n- C31

n- C32
n- C33

n- C34
n-C35 C sub

3017 al pha , 21

bet a- hopane
5 al pha-
andr ost ane

Phyt ane

n- C19
n- C20
n- 21

n- Q22
n- Q23

n- Q24
n- C25
n- C26
n- Q27
n- C28
n- C29
n- C30
n- C31

n- C32
n- C33

n- C34
n-C35 C sub

3017 al pha , 21

bet a- hopane
5 al pha-
andr ost ane

Cl- napht hal ene Napht hal ene

oil:

Concentration (ng/ ng)=(A sub xI

0)(7)
wher e:

C3-
di benzot hi ophene

Phenant hr ene
Ant hr acene

Cl-
phenant hr ene
Cc2-
phenant hr ene
C3-
phenant hr ene
FI uor ant hene
Pyr ene

Cl- pyrene

Q2- pyrene
Chrysene
Cl-chrysene
C2- chrysene
Benzo(b)fl uora
nt hene
Benzo(k) fl uora
nt hene
Benzo( e) pyr ene
Benzo( a) pyrene
Peryl ene

i deno(g, h,i)pyrene

D benzo(a, h)
ant hr acene
Benzo( 1, 2, 3-cd)
peryl ene

sub sV sub tx 1,000)/(A sub i s(RRF)V sub i M sub

D benzot hi ophene

Phenant hr ene.
Ant hr acene.
Phenant hr ene.

Phenant hr ene.
Phenant hr ene.

FI uor ant hene.
Pyr ene.
Pyr ene.
Pyr ene.

Chrysene.
Chrysene.
Chrysene.
Benzo(b) f 1 uor ant
hene.
Benzo(k) fl uorant
hene.
Benzo( e) pyr ene.
Benzo( a) pyr ene.
Peryl ene

i deno( g, h, i) pyrene

D benzo(a, h)
ant hr acene.
Benzo(1, 2, 3-cd)
peryl ene.

11. Use equation 7 to calculate the concentrati on of analytes in ng/nmg (ppn

A sub x=peak area of characteristic ion for conpound bei ng neasured

I sub s=anobunt of interna

V sub t=volune of the tota

standard i nj ected,

DCM extract (50 m)

inng (i.e., 20 ng)

A sub is=peak area of the characteristic ion of the internal standard

RRF=r el ati ve response factor

V sub i=volume of the extract injected (2 nu I)

M sub o=tota

mass of the oil

added to the flask, ng



12. Compute the "normalized concentrations" for each target anal yte
concentration at a given sanpling tinme (equation 7) by sinply dividing by the
conserved internal nmarker concentration at the same sanpling time.

4.6.4 Cenerally accepted | aboratory procedures. Sanples are inmediately
| ogged into the | aboratory, where they will be given a uni que sanpl e
identification based on Julian data and the nunber logged in. Prior to the
anal ysi s of any experinental sanples, a five -point standard curve is prepared.
One of the nmid-range standard curve concentration levels is analyzed daily
bef ore sanple analysis as a continuing standard. RRFs for all target anal ytes
shoul d be within 25% of the standard curve response val ues at day 0, and at any
sanpling event the check standard percent difference fromthe initial five -point
calibration nust not exceed 20% between the before and after daily standard m x
(see below). The collected GJ M5 data are initially processed by a macro
routine, which perfornms extracted chronmatographic plo ts of the target conpounds,
integrates the target conpounds, and shows integration results to include
tabul ar nunmbers. The integration values are then transferred to a spreadsheet
format to be quantified. Because of the conplexity of the analyte matrix (oi 1),
a very high degree of manual verification and reintegration of the spectral data
i's required.

4.6.5 Q¥ QC procedures. The reliability of this nethod is dependent on the
QY QC procedures foll owed. Before and after each anal ytical batch (approxi mately
10 sanpl es), analyze one procedural blank, one duplicate, and one calibration
verification standard (10 ng/ mu ). Anal yze one reference crude oil standard.
The instrunent's performance and reproducibility are validated routinely in this
manner. Surrogate recoveries should be within 70 to 120% and duplicate relative
percent difference val ues should be +/ - 20% A control chart of the standard oi
shoul d be prepared and nonitored. Variations of analytes in the control chart
shoul d be no nore than 25% fromthe historical averages. Injection port
discrimnation for n-Q5 and greater al kanes nmust be carefully nonitored; the
ratio of RRF n-C32/ RRF n- Q21 al kanes should not be allowed to fall bel ow 80%
The mass discrimnation can be reduced by replacing the quartz | iner in the
injection port after every anal ytical batch. The instrument's performance and
reproduci bility are validated routinely by anal yzing the reference crude oi
standard. Al analyses are recorded in instrunent |ogs detailing operating
conditions, date and tine, file name, etc. After analysis, the sanple extracts
are archived at refrigeration tenperatures. To docurment QA& QC, the foll ow ng
information is contained in the detailed quantitative reports: average RRF
derived fromthe standard curve; RRF fr omthe daily standard; percent relative
standard devi ation; area of target analyte; concentration determ ned both on a
wei ght and vol ume basis; and val ues for any surrogates and internal standards.

4.6.6 Instrument configuration and calibration. A 2-m aliquot of the hexane
extract prepared by the above procedure is injected into a GJ M instrunent,
such as the Hew ett - Packard 5890/5971 GO M5 (recommended for use). This
i nstrunment shoul d be equi pped with a DB-5 capillary colum (30 m 0.25-mm1.D.,
and 0.25- mu mfilmthickness) and a split/splitless injection port operating in
the splitless node. Table 9 summarizes the tenperature programused for the
anal ysis. This tenperature program has been optinized to give the best
separation and sensitivity for analy sis of the desired conpounds on the
instrunent. Prior to the sanple analysis, a five -point calibration nmust be
conducted on a standard mx of the conpounds listed in Table 7 to determ ne RRFs
for the anal yses.

Table 9. - (perating Conditions and
Tenperature Program of GO M5



Qperating conditions
Injector port -290 degrees C
Transfer |ine-320 degrees C

Total run time-73 mnutes
Colum flowrate (He) -1.0 m/mnute

Tenper ature Program

Level Tenp. 1, Time 1, Rat e, Tenp 2, Time 2,
degrees C m nut es degr ees degrees C m nut es
C mnute
Level 1 55 3 5 280 5
Level 2 280 0 3 310 10

4.7 Statistical analysis. The determ nation of a biorenediation agent's
effectiveness will be partially based upon the results of a statistical analysis
of the shaker flask experinment. The experinental design for this test is a tw
factorial design. This two-way anal ysis of variance (ANOVA) will be used to
determne data trends. The statistical nmethod is designed to test various types
of biorenediation tr eatnents including nmicrobial, nutrient, enzyne, and
conbi nati on products. The following is a summary of the statistical nethods to
be used to evaluate the anal ytical data obtained fromall product tests. The
experi nental design, data anal ysis methodol ogy, interpretation of results,
requi red docunentation, and a nuneric exanple are outlined bel ow.

4.7.1 Experinmental design. The experimental design for this test is known as
a factorial experinment with two factors. The first factor is product/control
group; the second factor is time (neasured in days). For exanple, if two groups
(product A and a non-nutrient control) are tested at each of three points in
time (day 0, 7, and 28), the experinent is called a 2x3 factorial experinment.
There will be three replications (replicated shaker flasks) of each group -tine
conbi nati on.

4.7.2 Data analysis methods. For each anal yte and each product used, a
product is considered a success by the denmonstration of a statistically
significant difference between the mean anal yte deg radati on by the product and
the nean anal yte degradation by the non -nutrient control. Such a determ nation
will be made by perform ng an ANOVA on the sanpl e data. The technical aspects of
this procedure are outlined i n Snedecor and Cochran (12). Mbst stati stical
sof twar e packages support the use of two -way ANOVA. However, the format required
for the input data differs anong the vari ous commercial packages. Wi chever
package is used, the followi ng ANOVA table will be provided as part of the
output. In the Degree of Freedom columm of Table 10, p = the nunber of
product/control groups, t = the nunber of days at which each group is anal yzed,
and n = the nunber of replications. For the exanple of the 2x3 factoria
experi nent di scussed above, p=2, t=3, and n=3. Th e significance of the F-
statistics (as indicated by their corresponding p -values) are used to interpret
the analysis. [*47470]

Tabl e 10. - Two-Way ANOVA Tabl e npt -1 SSTOr

Sour ce Degree of Sum of Mean square F-Statistic p- Val ue



freedom (df) squar es

G oup p-1 SSG MBG MBE MSE  MBGE MSE fn1l
Ti me t-1 SST VBT- MBT/ MSE  MBT/ MBE fn1l
Interaction (p-1)(t-1) SS Msl - MBI/ MBE MBI/ MSE fnil
Error pt (n-1) SSE MBE- SSE

Tot al npt - 1 SSTOT

fn 1 To be determned fromthe value of the F -statistic.

4.7.3 Interpretation. 4.7.3.1 If the F-statistic for the interaction is
significant at the 0.05 level (i.e., p-value is less than 0.05), the data
i ndicate that the nean response of at |east two group s being tested differ for
at least one point intime. In order to find out which groups and at which
points in time the difference occurs, pairw se conparisons between the group
means shoul d be conducted for all time points. These conpari sons can be made
using protected | east squared difference (LSD) or Dunnett mean separation
techni ques. The protected LSD procedure is detailed in Snedecor and Cochran
(12); the Dunnett procedure is outlined in Mntgomery (13). For both met hods,
the nean square error (MBE) f romthe two-way ANOVA table should be used to
conput e the separation val ues.

4.7.3.2 If the F-statistic for the interaction is not significant at the 0.05
level (i.e., p-value not less than 0.05), but the F-statistic for the group is
significant (i.e., p-value is less than 0.05), the data indicate that any
di fferences that exi st anong the group nmeans are consistent across tine. To find
out which group neans differ, a pairw se conparison of the group nmeans shoul d be
carried out by pooling data across all poi nts in tine. Again, the M5E fromthe
two-way ANOVA tabl e shoul d be used to conpute the separation val ues.

4.7.3.3 If the F-statistic corresponding to both interaction and group are
not significant at the 0.05 level, the data indicate no difference between the
group neans at any point in tinme. In this case, no further analysis is
necessary.

4.7.3.4 Finally, Snedecor and Cochran (12) use caution concerning the use of
mul tiple conparisons. If many such conpari sons are bei ng conducted, then about
5% of the tested differences will erroneously be concluded as significant. The
resear cher nust guard agai nst such differ ences causi ng undue attention

4.7.4 Required docunentation. 4.7.4.1 The follow ng docunents shoul d be
included to sumarize the findings froma product test.

1. Data listings for each anal yte that was anal yzed. These shoul d show al
raw dat a.

2. Atable of sunmary statistics for each anal yte. The tabl e shoul d incl ude
the mean, standard deviation, and sanple size for each group at each day.

3. An ANOVA table for each analyte. The table should be of the sane format as
Tabl e 10.

4. A clear sunmary of the mean separations (if mean separations were
necessary). The mean separati on nethods (LSD or Dunnett), the significance
| evel, the mninumsignificant difference value, and the significant differences
shoul d be clearly marked on each out put page.

5. Al conputer outputs should be included. No programming alterations are
necessary. The specific conputer package used to anal yze the data shoul d be
included in the report.



Exanpl e. An analysis of the total aromatic data (in ppm) was conducted for
the follow ng three groups:

Goup 1. Non-nutrient Control
Goup 2: Nutrient Control
G oup 3: Test Product

4.7.4.2 The raw data are shown in Table 11. Note the three replications for
each group-time conbination.

Tabl e 11. - Product Test Data, Total Aromatics (ppm

Goup 1 Goup 2 Goup 3
Day O 8153 7912 7711
8299 8309 8311
8088 8111 8200
Day 7 8100 7950 6900
8078 8200 6702
7999 8019 5987
Day 28 8259 8102 4000
8111 7754 3875
8344 7659 3100

4.7.4.3 Table 12 gives the summary statistics (nunber of observations, neans,
and standard devi ations) for each group -tine conbi nati on.

Table 12. - Summary Statistics for Product Test
Data Total Aromatics (ppn

Ti ne Pr oduct n Mean St andard
devi ati on
Day O Goup 1 3 8,180.0 108. 1
Goup 2 3 8, 110.7 198.5
Goup 3 3 8,074.0 319.2
Day 7 Goup 1 3 8,059.0 53.1
Goup 2 3 8, 056. 3 129.1
Goup 3 3 6,529.7 480. 3
Day 28 Goup 1 3 8,238.0 117.9
Goup 2 3 7,838.3 233.2
Goup 3 3 3,658.3 487. 6

4.7.4.4 Table 13 shows the results of the two -way ANOVA

TABLE 13. -- EXAMPLE TWD- VWAY ANOVA TABLE
Sour ce df  Sum of squares Mean square F-statistic p- val ue
G oup 2 23,944,856.41 11,972,428.70 151. 94 0. 0001
Ti me 2 10,954, 731.19 5, 477, 365. 59 69. 51 0. 0001
I nteraction 4 19, 347,589. 04 4, 836, 897. 26 61. 39 0. 0001
Error 18 1, 418, 303. 33 78, 794. 63
Tot al 26 55, 665, 480. 96

4.7.4.5 From Table 13, it can be seen that the F -statistic for interaction is
significant (F=61.39, p=0.0001). This indicates that group differences exist for



one or nore days. Protected LSD nean separations were then conducted for each
day to determne which group differences exist. The results are sumarized in
Table 14. Note that means with the same letter (T grouping) are not
significantly different.

Tabl e 14. - Pairwi se Protected LSD Mean Separation

T groupi ng Mean n I nteraction
A 8,338.0 3 Goup 1, Day 28.
A 8,180.0 3 Goup 1, Day O.
A 8,110.7 3 Goup 2, Day 0.
A 8,074.0 3 Goup 3, Day O.
A 8,059.0 3 Goup 1, Day 7.
A 8, 056. 3 3 Goup 2, Day 7.
A 7,838.3 3 Goup 2, Day 28.
B 6, 529. 7 3 Goup 3, Day 7.
C 3,658. 3 3 Goup 3, Day 28.

fn Significant Level = 0.05.

fn Degrees of Freedom = 18.

fn Mean Square Error = 78794. 63.
fn Oitical Value = 2.10.

fn Least Significant D fference = 481.52.

4.7.4.6 The grouping letters indicate that the product nean val ues (group 3)
at day 7 and day 28 are significantly different fromthose of both the nutrient
control (group 2) and the non-nutrient control (group 1) for those days. No
other significant differences are shown. Therefore, in terns of total aromatic
degradation, the test indicates the desired statistically significant difference
bet ween the nmean of the product and the nmean of the non -nutrient control.

5.0 Biorenediation agent toxicity test [Rese rved].

6.0 Summary technical product test data format.

The purpose of this format is to sumarize in a standard and conveni ent
presentation the technical product test data required by the U S. Environnental
Protection Agency before a product may be added to EPA's NCP Product Schedul e,
whi ch may be used in carrying out the National G| and Hazardous Substances
Pol I ution Contingency Plan. This format, however, is not to preclude the
subm ssion of all the laboratory data used to devel op the data sunmarized in
this format. Sufficient data should be presented on both the effectiveness and
toxicity tests to enable EPA to eval uate the adequacy of the summari zed data. A
summary of the technical product test data should be submtted in the follow ng
format. The nunbered headi ngs should be used in all subm ssions. The subheadi ngs
i ndicate the kinds of information to be supplied. The |isted subheadi ngs,
however, are not exhaustive; additional relevant information should be reported
wher e necessary. As noted, sone subhe adings nmay apply only to particular types
of agents.

I. Nane, Brand, or Tradenark

I'l. Name, Address, and Tel ephone Nunber of Manufacturer



I'1l. Nanme, Address, and Tel ephone Nunbers of Primary Distributors

I'V. Special Handling and Wrker Precautions for Storage and Field Application
1. Flammability.

2. Ventilation.

3. Skin and eye contact; protective clothing; treatment in case of contact.

4, Maxi mum and m ni num st orage tenperatures; optimm storage tenperature
range; tenperatures of phase separations and chem cal changes.

V. Shelf Life
VI . Recommrended Application Procedure
1. Application nethod.

2. Concentration, application rate (e.g., gallons of dispersant per ton of
oil).

3. Conditions for use: water salinity , water temperature, types and ages of
pol [ utants.

VII. Toxicity (D spersants, Surface Washi ng Agents, Surface Collecting
Agents, and M scellaneous QG| Spill Control Agents)

Material s Tested Speci es LC sub 50
o | (ppm
Pr oduct Meni di a beryllina 96- hr.
M/si dopsi s bahia 2 48-hr.
No. 2 fuel oil Meni di a beryllina 96- hr.

Mysi dopsi s bahi a 48- hr.
Product and No. 2 Meni di a beryllina 96- hr.
fuel oil (1:10) Mysi dopsi s bahi a 48- hr.

VIIl.(a). Effectiveness (biorenediation agents). Raw data nust be reported
according to the format shown below. The first colum lists the names of the
anal ytes nmeasured by GO MS (SIM, the surrogate standards, and various ratios
and suns. In the next three colums, the concentration of the analytes (ng /ny
oil), the concentration of the analytes corrected for the recovery of the
surrogate standard ( al pha -androstane for al kanes, d sub 10 - phenant hrene for
aromatics), and the concentration of corrected anal ytes normalized agai nst the
conserved internal nmarker, respectively, are reported for the first replicate
fromthe first sanpling event. These three colums are each repeated for the
next two replicates, giving 9 total colums for the product of interest. The
next 9 columms are the same as the product co lums except they are for the non -
nutrient control. The last nine colums are for the nutrient control. Thus, a
total of 28 colums are needed in the spreadsheet. This spreadsheet is for the
first sanpling event (day 0). Two nore identical spreadsheets wil | be needed for
each of the next two sanpling events (days 7 and 28). For the statistica
anal ysis, a report showing the two -way anal ysis of variance (ANOVA) table
created by the software used by the investigator nust be shown in its entirety
along with the name of the software package used. Another printout showi ng the
mean separation table (protected LSD test results) generated by the software
must be reported. The statistical anal yses are conducted using the sumof the
al kane concentrations and the sumo f the aromatics concentrations fromthe raw
data table. Thus, two ANOVAs are run for each sanpling event, one for total
al kanes and one for total aromatics, giving a total of 6 ANOVAs for a product



test (2 ANOVAs x 3 sanpling events). Only if significant d ifferences are
detected by a given ANOVA will it be necessary to run a protected LSD test.

Bi orenedi ati on Agent Effectiveness Test Raw Data
[Date: . Testing Date: 0, 7, 28 (Crcle One). Initial GI Wight:.]

Product Replicate 1 Pr oduct
Replicate 2
Concentration  Surrogate Nor nal i zed
ng/ ny corrected to marker
ng/ ny ng/ ny
Al kane
Anal yt e
n- C10
n- Cl1
n- C12
n- C13
n- Cl4
n- C15
n- C16
n- C17
pri stane
n- C18
phyt ane
n- C19
n- C20
n- C21
n- C22
n- C23
n- C24
n- C25
n- C26
n- C27
n- C28
n- C29
n- C30
n- C31
n- C32
n- C33
n- C34
n- C35
n- C36
al pha -androstane
Tot al al kanes
n- Cl7: pri st ane
n- C18: phyt ane

Aromatic Anal yte:

napht hal ene

C1- napht hal enes
C2- napht hal enes
C3- napht hal enes
C4- napht hal enes
di benzot hi ophene



fl uor ene
Cl-fl uor enes

C2- f | uor enes
C3-f I uor enes

Cl- di benzot hi ophenes
C2- di benzot hi ophenes
C3- di benzot hi ophenes
phenant hr ene

ant hr acene

Cl- phenant hr enes

Q2- phenant hr enes

C3- phenant hr enes
napht hobenzot hi o

Cl1- napht hobenzot hi o
C2- napht hobenzot hi o
C3- napht hobenzot hi o
f 1 uor ant hene

pyr ene

Cl1- pyrenes

Cl- pyrenes

chrysene
benzo(a) ant hracene
Cl- chrysenes
c2-chrysenes
benzo(b)fl uoranth
benzo(k)fl uoranth
benzo(e) pyrene
benzo(a) pyrene

peryl ene

i ndeno( 1, 2, 3-cd) per
benzo(g, h, i) pyrene
di benz(ah) ant hr ac

al pha ,beta -hopane
d8- napht hal ene

d10- phenant hr ene
d12- chrysene

di12- peryl ene

Tot al
aromati cs

Grav. weight oil
No. oil
degraders/ m

VI11.(b). Toxicity (Biorenediation Agents) [Reserved]
I X. Mcrobiological Analysis (Biorenediation Agents)

X. Physical Properties of Dispersant/Surface Washing Agent/ Surface Coll ecting
Agent/ M scel | aneous G| Spill Control Agent:

1. Flash Point: ( degrees F)
Pour Point: ( degrees F)

2
3. Viscosity: at degrees F (furol seconds)
4. Specific Gavity: at degrees F




5. pH (10% solution if hydrocarbon based)
6. Surface Active Agents (D spersants and Surface Washi ng Agents) n2

n2 If the subnmitter clains that the informati on presented under this
subheading is confidential, this information should be subnmitted on a separate
sheet of paper clearly |abeled according to the subheadi ng and entitled
"Confidential Information."

7. Solvents (D spersants and Surface WAshi ng Agents) 2
8. Additives (Dispersants and Surface Washi ng Agents)
9. Solubility (Surface Collecting Agents)

Xl. Analysis for Heavy Metals, Chlorinated Hydrocarbons, and Cyani de
(D spersants, Surface Washing Agents, Surf ace Collecting Agents, and
M scel l aneous G| Spill Control Agents):

Conpounds Concentration
(ppm
Arsenic
Cadmi um
Chr omi um
Copper
Lead
Mer cury
N ckel
Zinc
Cyani de
Chl ori nat ed
Hydr ocar bons

Ref er ences

(1) L.T. mCarthy, Jr., |I. Wlder, and J.S. Dorrier. Standard D spersant
Ef fectiveness and Toxicity Tests. EPA Report EPA-R2-73-201 (May 1973).

(2) MF. Fingas, K A Hughes, and M A Schwertzer. "D spersant Testing at the
Envi ronnent al Energenci es Technology Division." Proc. Tenth Arctic Marine
QG lspill Program Technical Seminar. 9-11 June, 1987. Ednonton, Al berta, Canada.
Conservation and Protection, Environment Canada. pp. 3 43-356.

(3) J.R dayton, Jr., S-F-Tsang, V. Frank, P. Marsden, and J. Harrington.
Chemcal Gl Spill Dispersants: Evaluation of Three Laboratory Procedures for
Estimating Performance. Final report prepared by Science Applications
International Corporation for U S Environnental Protection Agency, 1992.

(4 J.R dayton, Jr. and J.R Payne. Chemical G| Spill D spersants: Update
State-of -the-Art on Mechani sms of Actions and Factors | nfluencing Performance
Wth Enphasis on Laboratory Studies. Final report pr epared by Science
Applications International Corporation for U S Environmental Protection Agency,
1992.

(5) D.P. Mddaugh, MJ. Hemmer, and L. Goodnan. Methods for Spawni ng,
Cul tureing and Conducting Toxicity -tests with Early Life Stages of Four
Antherini d Fishes: the Inland Silverside, Menidia beryllina, Atlantic
Silverside, M nenidia, Tidewater Silverside, M penisulae, and California
G union, Lesthes tenuis. Ofice of Research and Devel opnent, U.S. Environnental
Protection Agency, Washington, D.C. EPA 600/8-87/004, 1987.



(6) U S EPA Mthods for Measuring the Acute Toxicity of Effluents and
Receiving Waters to Freshwater and Marine Organisns. Fourth edition. U S
Envi ronnental Protecti on Agency, Washington, D.C EPA 600/4 -90/027, 1991.

(7) GS. Douglas, et al. "The Use of Hydrocarbon Anal yses for Environnental
Assessnment and Renediation." In: P.T. Kostecki and E.J. Cal abrese (eds.),
Contami nated Soils, D esel Fuel Contamination. Lewi s Publishers, Ann Arbor, M,
1992.

(8) Draft International Standard 1SO/D S 8708 "Crude Petroleum Q| -
Determ nation of Distillation Characteristics Using 15 Theoretical Plates
Colums. " International O ganization for Standardization.

(9) Standard Methods for the Exam nation of Water and WAstewater, 17th
Edi ti on, American Publ ic Health Association, 1989.

(10) U S. EPA Test Method for Evaluating Solid Waste: SW-846. Third edition.
U S. Environnental Protection Agency, Ofice of Solid Waste and Emergency
Response, Washington, D.C, 1986.

(11) MC Kennicutt Il. "The Effect of Bi orenediation on CGrude G| Bulk and
Mol ecul ar Conposition.” In: G| Chenmical Pollution, 4:89-112, 1988.

(12) GW Snedecor and WG Cochran. Statistical Methods, 7th edition, The
lowa State University Press, Ares, |lowa, 1980.

(13) D.C. Montgomery. Design and Analysis of Experiments. Third edition. John
Wley & Sons, New York, Ny, 1991.

13. Appendix E to part 300 is added to read as fol |l ows:

Appendi x E To Part 300
Gl Spill Response
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1.0 Introduction.
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2.0 National response system
2.1 Overview.
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2.3 Responsibility.

3.0 Components of national response systemand responsibilities.
3.1 National.
3.1.1 National Response Team
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.2 National Response Center.
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.2 Area Comm ttees.

.3 Speci al teans.

4.0 Preparedness activities.
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Federal contingency plans.

.1 National contingency plan

.2 Regi onal contingency pl ans.

.3 Area contingency pl ans.

.4 Fish and Wldlife and Sensitive Environnents Pl an annex.

CPA facility and vessel response plans

Rel ation to others plans.

.1 Federal response plans.

.2 Tank vessel and facility response plans.

Pre-approval authority.

Area response drills.

5.0 Response operati ons.
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Phase | - D scovery or notification

Phase || -Prelimnary assessnent and initiation of action

Patterns of response.

Determ nations to initiate response and special conditions. [*47474]
Ceneral pattern of response.

Cont ai nnent, counterneasures, and cl eanup.

Response to a substantial threat to the public health or wel fare.
Enhanced activit ies during a spill of national significance.
Response to a worst case di scharge.
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Mul ti -regi onal responses.
8 Wirker health and safety.
Di sposal .

Nat ural resource trustees.

.1 Danage assessnent.
.2 Lead adm ni strative trustee.

.3 On-scene coordi nator coordi nation.



.4 Dissemination of information.
.5 Responsibilities of trustees.
Gl Spill Liability Trust Fund.
.1 Fundi ng.
.2 daims.

Docunent ati on and cost recovery.

ag o o oo g
© N o o o 0 U

Nati onal response priorities.

6. 0 Response coordi nhati on.

Nongover nnental participation.
Nat ural resource trustees.

.1 Federal agencies.

.2 State.

.3 Indian tribes.

.4 Foreign trustees.

Federal agenci es.

G her federal agencies.

[

Department of Commerce.

Department of Justi ce.

Department of Defense.

Department of Health and Human Servi ces.
Departnent of the Interior.

Departrment of Justi ce.

Depart nent of Labor.

Federal Emergency Managenent Agency.

© 00 N O o b~ WN

Department of Energy.

.10 Departnent of State.

.11 General Services Adm nistration

.12 Departnent of Transportation.

States and | ocal participation in response.
I ntroducti on.

.1 Background. The G| Pollution Act of 1990 (CPA) anends the Federal Water
Pol lution Control Act (FWPCA), commonly referred to as the O ean Water Act
(CWY), to require the revision of the National G| and Hazardous Substances
Pol I ution Contingency Plan (NCP). In revising the NCP, the need to separate the
response requirements for oil discharges and rel ease of hazardous substances,
pol lutants, and contani nants became evi dent.
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1.2 Purpose/objective. This docunent conpiles general oil discharge response
requi renents into one appendi x to aid participants and responders under the
nati onal response system (NRS). This appendi x provides the organi zational



structure and procedures to prepare for and respond to oil discharges. Nothing
inthis appendix alters the meaning or policy stated in other sections or
subparts of the NCP.

1. 3 Scope.

(a) This appendi x applies to discharges of oil into or upon the navigable
waters of the United States and adj oi ni ng shorelines, the waters of the
contiguous zone, or waters of the exclusive econom c zone, or which may affect
the natural resources belonging to, appertaining to, or under the exclusive
managenent authority of the United States.

(b) This appendix is designed to facilitate efficient, coordi nated, and
ef fective response to di scharges of oil in accordance with the authorities of
the CWA. It address es:

(1) The national response organi zation that rmay be activated in response
actions, the responsibilities anmong the federal, state, and | ocal governnents,
and the resources that are available for response.

(2) The establishment of regional and area contin gency plans.

(3) Procedures for undertaking removal actions pursuant to section 311 of the
CWA

(4) Listing of federal trustees for natural resources for purposes of the
CWA

(5) Procedures for the participation of other persons in response actions.

(6) Procedures for conpiling and maki ng avail abl e cost docunentation for
response acti ons.

(7) National procedures for the use of dispersants and other chemcals in
renoval s under the COMA

(c) Ininplenmenting the NCP provisions conpiled in this appendix,
consi deration shall be given to international assistance plans and agreenents,
security regulations and responsibilities based on international agreenents,
federal statutes, and executive orders. Actions taken pursuant to the provisions
of any applicable international joint contingency plans shall be consistent with
the NCP to the greatest extent possible. The Departnent of State shall be
consulted, as appropriate, prior to taking action that may affect its
activities.

1.4 Abbreviations. This section of the appendi x provides abbreviations
relating to oil.

(a) Departnent and Agency Title Abbreviations:
ATSDR- Agency for Toxi c Substances and D sease Registry
CDC- Centers for D sease Control
DOC- Depart nent of Conmer ce
DOD- Depart ment of Def ense
DCE- Depart ment of Energy

DA - Departnent of Interior



DQJ- Department of Justice

DOL- Depart ment of Labor

DCOS- Department of State

DOT- Depart ment of Transportation

EPA- Envi ronment al Pr ot ecti on Agency

FEVA- Feder al Emer gency Managenent Agency

GSA- General Services Administration

HHS- Department of Health and Human Servi ces

NI OSH- National Institute for Qccupational Safety and Health
NOAA- Nat i onal Qceani ¢ and At nospheric Adm nistration
CSHA- Cccupati onal Safety and Health Administration
RSPA- Resear ch and Speci al Prograns Admi nistration
USCG United States Coast Quard

USDA- United States Departnent of Agriculture

Note: Reference is nmade in the NCP to both the Nucl ear Regul atory Conm ssion
and the National Response Center. In order to avoid confus ion, the NCP will
spel | out Nuclear Regul atory Comm ssion and use the abbreviation "NRC' only with
respect to the National Response Center.

(b) Qperational Abbreviations:
AC-Area Committee
ACP- Area Conti ngency Pl an
DRAT-Di strict Response Advisory Team
DRG District Response G oup
ERT- Envi ronnent al Response Team
ESF- Ener gency Support Functions
FCO Federal Coordinating Oficer
FRERP- Feder al Radi ol ogi cal Energency Response Pl an
FRP- Federal Response Pl an
LEPC- Local Energency Pl anning Conmittee

NCP- Nat i onal Conti ngency Pl an



NPFC- National Pol |l ution Funds Center
NRC- Nat i onal Response Center

NRS- Nat i onal Response System

NRT- Nat i onal Response Team

NSF- Nati onal Strike Force

NSFCC- Nati onal Strike Force Coordination Center
OSC- On- Scene Coor di nat or

OSLTF-G I Spill Liability Trust Fund
POLREP- Pol | uti on Report

Pl AT-Public Information Assist Team

RCP- Regi onal Conti ngency Pl an

RERT- Radi ol ogi cal Energency Response Team

RRT- Regi onal Response Team

SERC- St at e Emer gency Response Commi ssi on
SONS- Spi | | of National Significance

SSC- Scientific Support Coordi nat or

SUPSALV- United States Navy Supervisor of Sal vage

USFWB- United States Fish and Wldlife Service

1.5 Definitions. Ternms not defined in this section have the neaning gi ven by
CERCLA, the OPA, or the CWA. This appendi x restates the NCP definitions relating
to oil.

Activation means notification by tel ephone or other expeditious nmanner or,
when required, the assenbly of sone or all appropriate nmenbers of the RRT or
NRT.

Area Committee (AC) as provided for by CM sections 311(a)(18) and (j)(4),
means the entity appointed by the President consisting of menbers fromqualified
personnel of federal, state, and | ocal agencies with responsibilities that
i nclude preparing an area contingency plan for an area de signated by the
Presi dent .

Area contingency plan (ACP) as defined by CWA sections 311(a)(19) and (j)(4)
means the plan prepared by an Area Conmmittee that is devel oped to be inpl enmented
in conjunction with the NCP and RCP, in part to address renoval of a wo rst case
discharge and to mitigate or prevent a substantial threat of such a discharge
froma vessel, offshore facility, or onshore facility operating in or near an
area designated by the President.



Bi orenedi ati on agents means m crobiol ogical cultures, enz yme additives, or
nutrient additives that are deliberately introduced into an oil discharge and
that will significantly increase the rate of biodegradation to mtigate the
ef fects of the discharge.

Burni ng agents neans those additives that, through physica | or cheni cal
means, inprove the conbustibility of the materials to which they are appli ed.

CERCLA i s the Conprehensive Environnental Response, Conpensation, and
[*47475] Liability Act of 1980, as anended by the Superfund Anendments and
Reaut hori zati on Act of 1986.

Chem cal agents neans those el enents, conpounds, or mxtures that coagul ate,
di sperse, dissolve, enulsify, foam neutralize, precipitate, reduce, solubilize,
oxi di ze, concentrate, congeal, entrap, fix, nake the p ollutant mass nore rigid
or viscous, or otherwise facilitate the nitigation of deleterious effects or the
renoval of the oil pollutant fromthe water. Chem cal agents include biol ogical
addi tives, dispersants, sinking agents, miscellaneous oil spill contro | agents,
and burni ng agents, but do not include sol vents.

Caimin the case of a discharge under CM neans a request, made in witing
for a sumcertain, for conpensation for damages or rempbval costs resulting from
an incident.

C aimant as defined by section 1001 of the OPA means any person or gover nnent
who presents a claimfor conpensation under Title | of the OPA

d ean natural seawater neans that the source of this seawater must not be
heavily contaminated with industrial or other ty pes of effluent.

Coastal waters for the purpose of classifying the size of discharges, nmeans
the waters of the coastal zone except for the Great Lakes and specified ports
and harbors on inland rivers.

Coastal zone as defined for the purpose of the NCP, nea ns all United States
waters subject to the tide, United States waters of the Great Lakes, specified
ports and harbors on inland rivers, waters of the contiguous zone, other waters
of the high seas subject to the NCP, and the |and surface or |and substrata,
ground waters, and anbient air proxinmal to those waters. The term coastal zone
delineates an area of federal responsibility for response action. Precise
boundaries are determ ned by EPA/ USCG agreenents and identified in federal
regi onal contingency pl ans.

Coast Quard District Response Goup (DRG as provided for by CWA sections
311(a)(20) and (j)(3), means the entity established by the Secretary of the
department in which the USCG is operating within each USCG district and shal |
consi st of: the conbi ned US CG personnel and equi prrent, including firefighting
equi pnent, of each port within the district; additional prepositioned response
equi prent; and a district response advisory team

Conti guous zone means the zone of the high seas, established by the United
States under Article 24 of the Convention on the Territorial Sea and Conti guous
Zone, which is contiguous to the territorial sea and whi ch extends nine mles
seaward fromthe outer Iimt of the territorial sea.

Darmages as defined by section 1001 of the OPA neans danages specified in
section 1002(b) of the Act, and includes the cost of assessing these damages.

Di scharge as defined by section 311(a)(2) of the CM, includes, but is not
limted to, any spilling, |eaking, punping, pouring, enmtting, enptying, or
dunpi ng of oil, but excludes discharges in conpliance with a permt under
section 402 of the CWA, discharges resulting fromcircunstances identified and



revi ewed and nade a part of the public record with respect to a permt issued or
nmodi fi ed under section 402 of the CM, and subject to a condition in such
permt, or continuous or anticipated intermttent discharges froma point

source, identified in a permt or permt application under section 402 of the
CWA, that are caused by events occurring within the scope of rel evant operating
or treatnment systens. For purposes of the NCP, discharge al so neans substantia
threat of discharge.

D spersants neans those chemical agents that enul sify, disperse, or
solubilize oil into the water colum or pronote the surface spreading of oil
slicks to facilitate dispersal of the oil into the water colum.

Excl usi ve econonic zone as defined in OPA section 1001, neans the zone
establ i shed by Presidential Proclamation Nunbered 5030, dated March 10, 1983,
including the ocean waters of the areas referred to as "eastern special areas”
in Article 3(1) of the Agreement between the United States of America and the
Uni on of Soviet Socialist Republics on the Maritine Boundary, signed June 1,
1990.

Facility as defined by section 1001 of t he OPA neans any structure, group of
structures, equipnent, or device (other than a vessel) which is used for one or
nmore of the follow ng purposes: exploring for, drilling for, producing, storing,
handl i ng, transferring, processing, or transporting oil. T his termincludes any
mot or vehicle, rolling stock, or pipeline used for one or nore of these
pur poses.

Federal Response Plan (FRP) neans the agreenent signed by 25 federa
departments and agencies in April 1987 and devel oped under the authorities of
t he Earthquake Hazards Reduction Act of 1977 and the D saster Relief Act of
1974, as amended by the Stafford Disaster Relief Act of 1988.

First federal official neans the first federal representative of a
participating agency of the National Response Teamto ar rive at the scene of a
di scharge or a release. This official coordinates activities under the NCP and
may initiate, in consultation with the G8C, any necessary actions until the
arrival of the predesignated OSC

Indian tribe as defined in COPA section 1001, neans any |ndian tribe, band,
nati on, or other organized group or community, but not including any A aska
Nati ve regional or village corporation, which is recognized as eligible for the
special programs and services provided by the United States to Indian s because
of their status as |ndians and has governnental authority over |ands bel ongi ng
to or controlled by the Tribe.

Inland waters for the purposes of classifying the size of discharges, means
those waters of the United States in the inland zone, waters of the Geat Lakes,
and specified ports and harbors on inland rivers.

Inland zone mneans the environnent inland of the coastal zone excluding the
G eat Lakes, and specified ports and harbors on inland rivers. The terminl and
zone delineates an area of federal responsibility for response action. Precise
boundaries are determ ned by EPA/ USCG agreenents and identified in federa
regi onal contingency pl ans.

Lead adnministrative trustee neans a natural resource trustee who is
desi gnated on an incident -by-incident basis for the purpose of preassessnent and
danmage assessnent and chosen by the other trustees whose natural resources are
affected by the incident. The |l ead adm nistrative trustee facilitates effective
and efficient comunication during response operation s between the CSC and the
other natural resource trustees conducting activities associated with damage



assessment and is responsible for applying to the OSC for access to response
operations resources on behalf of all trustees for initiation of damage
assessnent.

Lead agency mneans the agency that provides the GSC to plan and i npl ement
response actions under the NCP.

M scel | aneous oil spill control agent is any product, other than a
di spersant, sinking agent, surface washi ng agent, surface collecting agent,
bi orenedi ati on agent, burning agent, or sorbent that can be used to enhance oil
spill cleanup, renoval, treatnent, or mtigation.

National Pollution Funds Center (NPFC) neans the entity established by the
Secretary of Transportation whose function is the a dmnistration of the Gl
Spill Liability Trust Fund (OSLTF). Anong the NPFC s duties are: providing
appropriate access to the OSLTF for federal agencies and states for renoval
actions and for federal trustees to initiate the assessnment of natural resource
damages; providing appropriate access to the OSLTF for clains; and coordinating
cost recovery efforts.

Nati onal Response System (NRS) is the nechani smfor coordinating response
actions by all levels of government in support of the G8C. The NRS i s conposed
of the NRT, RRTs, OSC, Area Conmittees, and Special Teans and rel ated support
entities.

National Strike Force (NSF) is a special teamestablished by the USCG
including the three USCG Stri ke Teans, the Public Information Assist Team
(PIAT), and the National Strike Force Coordination Center. The NSF is avail able
to assist OSCs in their preparedness and response duti es.

National Strike Force Coordination Center (NSFCC), authorized as the National
Response Unit by OWM section 311(a)(23) and (j)(2), means the e ntity established
by the Secretary of the departnent in which the USCGis operating at Eizabeth
City, North Carolina, with responsibilities that include adm nistration of the
USCG Stri ke Teans, nai ntenance of response equi pnment inventories and | ogistic
networks, and conducting a national exercise program

Natural resources neans land, fish, wildlife, biota, air, water, groundwater,
drinking water supplies, and other such resources bel ongi ng to, nmanaged by, held
in trust by, appertaining to, or otherwise co ntrolled by the United States
(including the resources of the exclusive econon ¢ zone defined by the Magnuson
Fi shery Conservation and Managenent Act of 1976), any state or |ocal governnent,
any foreign governnent, any Indian tribe, or, if such resources a re subject to a
trust restriction on alienation, any menber of an Indian tribe.

Navi gabl e waters as defined by 40 CFR 110.1 nmeans the waters of the United
States, including the territorial seas. The termincludes: [*47476]

(a) Al waters that are currently used, were used in the past, or may be
susceptible to use in interstate or foreign comrerce, including all waters that
are subject to the ebb and flow of the tide;

(b) Interstate waters, including interstate wetl ands;

(c) Al other waters such as intrastate |akes, rivers, streans (including
intermttent streans), nudflats, sandflats, and wetlands, the use, degradation,
or destruction of which would affect or could affect interstate or foreign
comer ce including any such wat ers:

(1) That are or could be used by interstate or foreign travelers for
recreational or other purposes;



(2) Fromwhich fish or shellfish are or could be taken and sold in interstate
or foreign conmerce; and

(3) That are used or could be used for industri al purposes by industries in
i nterstate commerce.

(d) Al inmpoundnents of waters otherw se defined as navi gabl e wat ers under
this section;

(e) Tributaries of waters identified in paragraphs (a) through (d) of this
definition, including adjacent wetlands; a nd

(f) Wetlands adjacent to waters identified in paragraphs (a) through (e) of
this definition: Provided, that waste treatnent systems (other than cooling
ponds neeting the criteria of this paragraph) are not waters of the United
St at es.

(g) Waters of the United States do not include prior converted cropl and.
Not wi t hst andi ng the determ nation of an area's status as prior converted
cropland by any other federal agency, for the purposes of the dean Water Act,
the final authority regarding Cean Water Act jur isdiction remains with EPA

O fshore facility as defined by section 311(a)(11) of the CWA neans any
facility of any kind located in, on, or under any of the navigable waters of the
United States, and any facility of any kind which is subject to the jurisdi ction
of the United States and is located in, on, or under any other waters, other
than a vessel or a public vessel.

Gl as defined by section 311(a)(1l) of the CM nmeans oil of any kind or in
any form including, but not limted to, petroleum fuel oil, sl udge, oil
refuse, and oil mxed with wastes other than dredged spoil. Ql, as defined by
section 1001 of the OPA neans oil of any kind or in any form including, but not
limted to, petroleum fuel oil, sludge, oil refuse, and oil mxed with wastes
ot her t han dredged spoil, but does not include petroleum including crude oil or
any fraction thereof, which is specifically listed or designated as a hazardous
subst ance under subparagraphs (A) through (F) of section 101(14) of the
Conpr ehensi ve Envi ronnental Re sponse, Conpensation, and Liability Act (42 U S C
9601) and which is subject to the provisions of that Act.

Gl Spill Liability Trust Fund means the fund established under section 9509
of the Internal Revenue Code of 1986 (26 U.S C. 9509).

On-scene coordi nator (OSC) neans the federal official predesignated by the
EPA or the USCG to coordinate and direct response under subpart D.

Onshore facility as defined by section 311(a)(10) of the CM, neans any
facility (including, but not limted to, notor vehicles a nd rolling stock) of
any kind located in, on, or under any land within the United States other than
submer ged | and.

On-site means the areal extent of contam nation and all suitable areas in
very close proximty to the contam nati on necessary for inplementa tion of a
response action.

Person as defined by section 1001 of the OPA, neans an individual,
corporation, partnership, association, state, nunicipality, conm ssion, or
political subdivision of a state, or any interstate body.

Public vessel as defined by section 311(a)(4) of the CWA, neans a vessel
owned or bareboat -chartered and operated by the United States, or by a state or
political subdivision thereof, or by a foreign nation, except when such vessel
i s engaged in conmerce.



Renmove or renoval as defined by section 311(a)(8) of the CWA refers to
contai nment and renoval of oil or hazardous substances fromthe water and
shorelines or the taking of such other actions as may be necessary to mninze
or mtigate danmage to the public health or welfare (includin g, but not limted
to, fish, shellfish, wildlife, public and private property, and shorelines and
beaches) or to the environment. For the purpose of the NCP, the termal so
i ncludes nmonitoring of action to renove a di scharge

Renmoval costs as defined by section 1001 of the OPA neans the costs of
renoval that are incurred after a discharge of oil has occurred, or in any case
in which there is a substantial threat of a discharge of oil the costs to
prevent, mnimze, or mtigate oil pollution fromsuch an inci dent.

Responsi bl e party as defined by section 1001 of the OPA neans the follow ng

(a) Vessels-In the case of a vessel, any person owning, operating, or dem se
chartering the vessel

(b) Onshore Facilities-In the case of an onshore facility (other than a
pi peline), any person owning or operating the facility, except a federal agency,
state, municipality, comm ssion, or political subdivision of a state, or any
interstate body, that as the owner transfers possession and right to use the
property to another person by | ease, assignment, or pernit.

(c) Ofshore Facilities-In the case of an offshore facility (other than a
pi peline or a deepwater port |icensed under the Deepwater Port Act of 1974 (33
US C 1501 et seq.)), the lessee or pernmittee of the area in whi ch the facility
is located or the holder of a right of use and easenment granted under applicable
state law or the Quter Continental Shelf Lands Act (43 U S.C 1301-1356) for the
area in which the facility is located (if the holder is a different person tha n
the | essee or pernittee), except a federal agency, state, nunicipality,
conmi ssion, or political subdivision of a state, or any interstate body, that as
owner transfers possession and right to use the property to another person by
| ease, assignment, or pernit.

(d) Deepwater Ports-In the case of a deepwater port licensed under the
Deepwat er Port Act of 1974 (33 U S.C 1501-1524), the |icensee.

(e) Pipelines-In the case of a pipeline, any person owning or operating the
pi pel i ne.

(f) Abandonnent -1n the case of an abandoned vessel, onshore facility,
deepwat er port, pipeline, or offshore facility, the person who woul d have been
responsible parties imediately prior to the abandonment of the vessel or
facility.

Si nki ng agents neans those additives applied to oil discharges to sink
floating pollutants bel ow the water surface.

Si ze cl asses of discharges refers to the follow ng size classes of oi
di scharges which are provided as gui dance to the O8C and serve as the cri teria
for the actions delineated in subpart D. They are not meant to inply associated
degrees of hazard to public health or welfare, nor are they a measure of
environmental injury. Any oil discharge that poses a substantial threat to
public health or welfare or the [*47477] environnent or results in significant
public concern shall be classified as a nmajor discharge regardl ess of the
following quantitative neasures:

(a) Mnor discharge nmeans a discharge in inland waters of |ess than 1,000
gallons of oil or a discharge to the coastal waters of |ess than 10,000 gal |l ons
of oil.



(b) Medi um di scharge neans a di scharge of 1,000 to 10,000 gallons of oil to
the inland waters or a discharge of 10,000 to 100,000 gallons of oil to the
coastal waters.

(c) Major discharge neans a di scharge of nore than 10,000 gallons of oil to
the inland waters or nore than 100,000 gallons of oil to the coastal waters.

Sorbents means essentially inert and insoluble naterials that are used to
renove oil and hazardous substances fromwate r through adsorption, in which the
oil or hazardous substance is attracted to the sorbent surface and then adheres
to it, absorption, in which the oil or hazardous substance penetrates the pores
of the sorbent material, or a conbination of the two. Sorbent s are generally
manufactured in particulate formfor spreading over an oil slick or as sheets,
rolls, pillows, or boons. The sorbent naterial may consist of, but is not
limted to, the following naterials:

(a) Oganic products -

(1) Peat noss or straw,

(2) Cellulose fibers or cork
(3) Corn cobs;

(4) Chicken or duck feathers.
(b) M neral conpounds -

(1) Vol canic ash or perlite;
(2) Vermculite or zeolite.
(c) Synthetic products -

(1) Pol ypropyl ene

(2) Pol yet hyl ene

(3) Pol yuret hane

(4) Polyester.

Specified ports and harbors neans those ports and harbor areas on inland
rivers, and |land areas immedi ately adjacent to those waters, where the USCG acts
as predesignated on-scene coordinator. Precise |ocations are determ ned by
EPA/ USCG regi onal agreenents and ident ified in federal regional contingency
pl ans and area contingency pl ans.

Spill of national significance (SONS) neans a spill which due to its
severity, size, location, actual or potential inpact on the public health and
wel fare or the environment, or the ne cessary response effort, is so conpl ex that
it requires extraordinary coordination of federal, state, local, and responsible
party resources to contain and cl eanup the di scharge.

State means the several states of the United States, the District of
Col unbi a, the Commonweal th of Puerto R co, @Quam Anerican Sanopa, the U S Virgin
I sl ands, the Commonweal th of the Northern Marianas, and any other territory or
possessi on over which the United States has jurisdiction. For purposes of the
NCP, the termincludes Indian tribes as defined in the NCP except where
speci fically noted.

Surface col l ecting agents neans those chem cal agents that forma surface
filmto control the layer thickness of oil.



Surface washing agent is any product that renoves oil fromsolid surface s,
such as beaches and rocks, through a detergency nmechani smand does not involve
di spersing or solubilizing the oil into the water colum.

Tank vessel as defined by section 1001 of OPA neans a vessel that is
constructed or adapted to carry, or that carries, oil or hazardous material in
bul k as cargo or cargo residue, and that: (1) is a vessel of the United States;
(2) operates on the navigable waters; or (3) transfers oil or hazardous material
in a place subject to the jurisdiction of the United States

Threat of discharge, see definition for discharge.

Trustee means an official of a federal natural resources managenment agency
designated in subpart G of the NCP or a designated state official or Indian
tribe or, in the case of discharges covered by the O PA a foreign government
of ficial, who may pursue clains for damages under section 1006 of the OPA

United States when used in relation to section 311(a)(5) of the CM, nmean the
states, the District of Colunbia, the Commonweal th of Puerto R co, the Norther n
Mari ana |slands, Quam Anerican Sanpa, the U S Virgin Islands, and the Pacific
I sl and Gover nnent s.

Vessel as defined by section 311(a)(3) of the CWA means every description of
watercraft or other artificial contrivance used, or capable of being used, as a
means of transportati on on water other than a public vessel.

Vol unt eer neans any i ndividual accepted to performservices by the | ead
agency which has authority to accept vol unteer services (for exanples, see 16
US C 742f (c)). A volunteer is subject to the provisions of the authorizing
statute and the NCP

Wrst case discharge as defined by section 311(a)(24) of the CM neans, in
the case of a vessel, a discharge in adverse weather conditions of its entire
cargo, and in the case of an offshore facility or onshore facility, the |argest
foreseeabl e di scharge in adverse weat her conditions.

2.0 National response system

2.1 Overview. The national response system (NRS) is the mechani smfor
coordi nati ng response actions by all | evels of governnent in support of the OSC
The NRS is conposed of the National Response Team (NRT), Regional Response Teans
(RRTs), n-scene coordinator (0SC), Area Committees, and Special Teans and
related support entities. The NRS functions as an inciden t comand system (| CS)
under the direction of the G8C. Typical of an ICS, the NRS is capabl e of
expandi ng or contracting to acconmodate the response effort required by the size
or conplexity of the discharge.

2.2 Priorities. (a) Safety of human life nmust b e given the highest priority
during every response action. This includes any search and rescue efforts in the
general proximty of the discharge and the insurance of safety of response
per sonnel

(b) Stabilizing the situation to preclude the event fromwor sening is the
next priority. Al efforts nust be focused on saving a vessel that has been
involved in a grounding, collision, fire or explosion, so that it does not
conpound the probl em Conparabl e nmeasures should be taken to stabilize a
situation involving a facility, pipeline, or other source of pollution
Stabilizing the situation includes securing the source of the spill and/or
renmoving the remaining oil fromthe contai ner (vessel, tank, or pipeline) to



prevent additional oil spillage, to reduce the nee d for follow-up response
action, and to mnimze adverse inpact to the environnent.

(c) The response nust use all necessary contai nnent and renoval tactics in a
coordi nated manner to ensure a tinely, effective response that mnimzes adverse
i npact to the environnent.

(d) Al parts of this national response strategy should be addressed
concurrently, but safety and stabilization are the highest priorities. The CGSC
shoul d not del ay contai nment and renoval decisions unnecessarily and shoul d take
actions to mnimze adverse inpact to the environnent that begins as soon as a
di scharge occurs, as well as actions to mininze further adverse environnental
i mpact from additional discharges.

(e) The priorities set forth in this section are broad in nature, and should
not be interpreted to preclude the consideration of other priorities that nay
arise on a site-specific basis.

2.3 Responsibility. (a) The predesignated OSC has the responsibility to
direct response actions and coordinate all other response efforts at the s cene
of an oil discharge or threatened discharge. The OSC nonitors or directs al
federal, state, local, and private renoval actions, or arranges for the renoval
of an actual or threatened oil discharge, renoving and if necessary, requesting
authority to destroy a vessel. Additionally, the CM requires the G8C to direct
all federal, state, local, and private renoval actions to any incident that
poses a substantial threat to the public health or welfare.

(b) deanup responsibility for an oil discharge imedi ately falls on the
responsi bl e party, unless the discharge poses a substantial threat to public
health or welfare. In a large percentage of oil discharges, the responsible
party shall conduct the cleanup. If the responsible party does conduct the
renoval , the OSC shall ensure adequate surveillance over whatever actions are
initiated.

(1) If effective actions are not being taken to elimnate the threat, or if
renmoval is not being properly done, the OSC should, to the extent practicable
under the circunstances, so advise the responsible party. If the responsible
party does not respond properly, the OSC shall take appropriate response actions
and should notify the responsible party of the potential liability for federa
response costs incurred by the OSC pursua nt to the OPA and CWA. Were
practicable, continuing efforts should be nade to encourage response by
responsi bl e parti es.

(2) If the Administrator of EPA or the Secretary of the departnent in which
the USCG is operating determnes that there nay be an imm nent and substantia
threat to the public health or welfare or the environnment of the United States
(including fish, shellfish, and wildlife, public and private property,
shorel i nes, beaches, habitats, and other |iving and nonliving natural resources
under the jurisdiction or control of the United States, because of an actual or
t hreat ened di scharge of oil fromany vessel or offshore or onshore facility into
or upon the navigable waters of the United States), the Adm nistrator or
Secretary may request the U.S. Attorney General to secure the relief fromany
person, including the owner or operator of the vessel or facility necessary to
abate a threat or, after notice to the affected state, take any other action
aut hori zed by section 311 of the CM including ad ministrative orders, that nay
be necessary to protect the public health or welfare.

(3) The responsible party is liable for costs of federal renoval and damages
in accordance with section 311(f) of the CWA, section 1002 of the OPA, and ot her
federal |aws.



(¢) I'n those incidents where a discharge or threat of discharge poses a
substantial threat to the public health or welfare of the United States, the GsC
shall direct all federal, state, or private actions to renove the discharge or
to mitigate or prevent t he threat of such a discharge, as appropriate. The OSC
shal | al so request imediate activation of the RRIT.

(d) During responses to any di scharge the OSC nay request advice or support
fromthe Special Teans and any | ocal support units identified by the Area
Commi ttee. Exanples include scientific advice fromthe Scientific Support
Coordi nator (SSC), technical guidance or prepositioned equiprment fromthe
District Response Goup (DRG, or public information assistance fromthe
National Strike Force (NSF).

(e) When an oil discharge exceeds the response capability of the region in
which it occurs, transects regi onal boundaries, or involves a substantial threat
to the public health or welfare, substantial anmounts of property, or substanti al
threats to the natural r esources, the NRT should be activated as an emnergency
response team |If appropriate the RRT Chairman may contact the NRT Chairman and
request the NRT activation.

3.0 Components of national response systemand responsibilities.

The NRS is the mechani smfor coordinating response actions by all |evels of
government in support of the O8C. The NRS organi zation is divided into national,
regional, and area levels. The national |evel conprises the NRT, the National
Strike Force [*47478] Coordination Center (NSFC C), and the National Response
Center (NRC). The regional level is conprised of the RRT. The area | evel is made
up of the OSC, Special Teans, and Area Committees. The basic framework for the
response managenent structure is a system(e.g., a unified coomand systen), that
brings together the functions of the federal government, the state governnent,
and the responsible party to achieve an effective and efficient response, where
the OSC retains authority.

3.1 National.

3.1.1 National response team (a) National planning and coordination is
acconpl i shed through the NRT. The NRT consists of representatives fromthe USCG
EPA, Federal Emergency Managenent Agency (FEMR), Departnent of Defense (DCD),
Department of Energy (DCE), Department of Agriculture (DOA), Depa rtnent of
Commerce (DOC), Departnent of Health and Human Services (HHS), Departnent of the
Interior (DQ), Department of Justice (DQJ), Department of Labor (DQL),
Departrment of Transportation (DOT), Departrment of State (DOS), Nucl ear
Regul at ory Commi ssion, and CGeneral Services Adm nistration (GSA). Each agency
shal | designate a menber to the teamand sufficient alternates to ensure
representation, as agency resources permt. The NRT will consider requests for
menber shi p on the NRT from other agencies. QG her agencies may request nenbership
by forwardi ng such requests to the chair of the NRT (see Figure 1).

(b) The chair of the NRT shall be the representative of the EPA and the vice
chair shall be the representative of the USCG w th the exception of periods o f
activation because of response action. During activation, the chair shall be the
menber agency providing the OSC. The vice chair shall nmaintain records of NRT
activities along with national, regional, and area plans for response actions.

(c) Wiile the NRT desires to achieve a consensus on all nmatters brought
before it, certain matters may prove unresol vabl e by this neans. In such cases,
each agency serving as a participating agency on the NRT may be accorded one
vote in NRT proceedi ngs.



(d) The NRT may establish such byl aws, procedures, and conmmittees as it deens
appropriate to further the purposes for which it is established

(e) The NRT shall eval uate nethods of responding to di scharges, shal
recomrend any changes needed in the response organization, an d shall recomend
to the Administrator of EPA changes to the NCP designed to inprove the
effectiveness of the national response system including drafting of regulatory
| anguage.

(f) The NRT shall provide policy and programdirection to the RRTs.

(g) The NRT may consider and rmake reconmendati ons to appropriate agencies on
the training, equipping, and protection of response teans and necessary
research, devel oprment, denonstration, and eval uation to inprove response
capabilities.

[See Figure 1 - National Response Teamin Oficial Publication on Page 47479]
[ *47480]

(h) Direct planning and preparedness responsibilities of the NRT include:

(1) Mintaining national preparedness to respond to a najor discharge of oi
that is beyond regi onal capabiliti es;

(2) Mnitoring incomng reports fromall RRTs and activating for a response
action, when necessary;

(3) Coordinating a national programto assist nenber agencies in preparedness
pl anni ng and response, and enhanci ng coordi nati on of nenber agency prepare dness
progr ans;

(4) Devel opi ng procedures, in coordination with the NSFCC, as appropriate, to
ensure the coordination of federal, state, and | ocal governments, and private
response to oil discharges;

(5) Monitoring response-related research and devel opnent , testing, and
eval uation activities of NRT agencies to enhance coordinati on, avoid duplication
of effort, and facilitate research in support of response activities;

(6) Devel opi ng recomrendati ons for response training and for enhancing the
coordinati on of avail abl e resources anong agencies with training
responsibilities under the NCP

(7) Review ng regional responses to oil discharges, including an eval uation
of equi prrent readi ness and coordi hati on anong responsi bl e public agencies and
private organizations; and

(8) Assisting in devel oping a national exercise program in coordination with
the NSFCC to ensure preparedness and coordi nati on nati onwi de.

(i) The NRT shall consider nmatters referred to it for advice or resolution by
an RRT.

(j) The NRT should be activated as an energency response team

(1) Wien an oil discharge:

(A) Exceeds the response capability of the region in which it occurs;
(B) Transects regional boundaries; or

(O Involves a substantial threat to the public health or welfare,
substantial amounts of property, or substantial threats to natural resources;



(2) If requested by any NRT nenber.

(k) Wien activated for a response action, the NRT will meet at the call of
the chair and may:

(1) Monitor and evaluate reports fromthe OSC and reconmend to the GSC,
through the RRT, actions to conbat the discharge;

(2) Request other federal, state and | ocal governments, or private agencies,
to provide resources under their existing authorities to conbat a di scharge, or
to nonitor response operations; and

(3) Coordinate the supply of equi pment, personnel, or technical advice to the
affected region fromother regions or districts.

3.1.2 National response center. (a) The NRC, |ocated at USCG Headquarters, is
the national communications center, continuously manne d for handling activities
related to response actions, including those involving discharges of oil. The
NRC acts as the single point of contact for all pollution incident reporting,
and as the NRT communi cations center. Notice of discharges nmust be made by
tel ephone through a toll free nunber or a special nunber (Tel econmunication
Device for the Deaf (TDD) and collect calls accepted). Upon receipt of a
notification of discharge, the NRC shall pronptly notify the OSC. The tel ephone
report is distributed to any interested NRT nenber agency or federal entity that
has established a witten agreenent or understanding with the NRC

(b) The Commandant, USCG in conjunction with other NRT agencies, provides
t he necessary personnel, conmunications, plotting facilitie s, and equi pnent for
the NRC

(c) Notice of an oil discharge in an anount equal to or greater than the
reportabl e quantity must be nmade inmediately in accordance with 33 CFR part 153,
subpart B. Notification will be nmade to the NRC Duty O ficer, HQ USCG
Washi ngton, DC, tel ephone (800) 424 -8802 or (202) 267-2675. Al notices of
di scharges received at the NRCwill be relayed i mrediately by tel ephone to the
CsC.

3.1.3 National strike force coordination center. NSFCC, |ocated in Elizabeth
Cty, North Carolina, may assist the OSC by providing informati on on avail abl e
spill reroval resources, personnel, and equi pnent. The NSFCC can provide the
foll owi ng support to the CSC

(a) Technical assistance, equipnent, and ot her resources to augnment the OSC
staff during spill response;

(b) Assistance in coordinating the use of private and public resources in
support of the OSC during a response to or a threat of a worst case discharge of
oil;

(c) Revi ew of the area contingency plan, including an eval uati on of equi pnent

readi ness and coordi nation anong responsi bl e public agencies and private
organi zati ons;

(d) Assistance in locating spill response resources for both response and
pl anni ng, using the NSFCC s national and international conputerized inventory of
spil | response resources;

(e) Coordination and eval uati on of pollution response exercises; and
(f) I'nspection of district prepositioned pollution response equi pnent.

3.2 Regional. (a) Regional planni ng and coordinati on of preparedness and
response actions is acconplished through the RRT. In the case of a discharge of



oil, preparedness activities shall be carried out in conjunction with Area

Comm ttees as appropriate. The RRT agency nenbership parallel s that of the NRT,
but al so includes state and | ocal representation. The RRT provides: (1) the
appropri ate regi onal nechani smfor devel opnment and coordi nati on of preparedness
activities before a response action is taken and for coordi nati on of assistance
and advice to the OSC during such response actions; and (2) guidance to Area
Comm ttees, as appropriate, to ensure inter -area consistency and consi stency of
i ndi vidual ACPs with the RCP and NCP

(b) The two principal conponents of the RRT mechanismare a st anding team
whi ch consi sts of designated representatives fromeach participating federa
agency, state governments, and | ocal governments (as agreed upon by the states);
and incident -specific teams forned fromthe standing teamwhen the RRT is
activated for a response. On incident -specific teans, participation by the RRT
menber agencies will relate to the technical nature of the incident and its
geographi ¢ | ocati on.

(1) The standing team s jurisdiction corresponds to the standard federa
regi ons, except for Alaska, Cceania in the Pacific, and the Caribbean area, each
of which has a separate standing RRT. The role of the standing RRT incl udes
comuni cati ons systens and procedures, planning, coordination, training,
eval uation, preparedness, and related matter s on a regionw de basis. It also
i ncl udes coordination of Area Commttees for these functions in areas within
their respective regions, as appropriate.

(2) The role of the incident -specific teamis determ ned by the operationa
requirenents of the response to a specific discharge. Appropriate |evels of
activation and/or notification of the incident -specific RRT, including
participation by state and | ocal governnents, shall be determ ned by the
designated RRT chair for the incident, based on the RCP. The inc ident-specific
RRT supports the designated CSC. The desi gnated OSC nmanages response efforts and
coordinates all other efforts at the scene of a discharge

(c) The representatives of EPA and the USCG shall act as co -chairs of the
RRTs except when the RRT is activated. Wien the RRT is activated for response
actions, the chair is the menber agency providing the OSC

(d) Each participating agency shoul d designate one nmenber and at |east one
alternate nenber to the RRT. Agencies whose regi onal subdivisions do no t
correspond to the standard federal regions nay designate additiona
representatives to the standing RRT to ensure appropriate coverage of the
standard federal region. Participating states may al so desi gnate one nenber and
at least one alternate nmenber to the RRT. Indian tribal governments nay arrange
with the RRT for representation appropriate to their geographical |ocation. Al
agencies and states nmay al so provide additional representatives as observers to
meetings of the RRIT.

(e) RRT menbers should desi gnate representatives and alternates fromtheir
agenci es as resource personnel for RRT activities, including RRT work planning,
and nmenbership on incident -specific teanms in support of the OSCs.

(f) Federal RRT menbers or their representatives should provid e OSCs with
assi stance fromtheir respective federal agencies comensurate with agency
responsibilities, resources, and capabilities within the region. During a
response action, the nmenbers of the RRT should seek to nmake avail abl e the
resources of their agencies to the OSC as specified in the RCP and ACP

(g) RRT menbers should nom nate appropriately qualified representatives from
their agencies to work with OSCs in devel opi ng and mai nt ai ni ng ACPs.



(h) Affected states are encouraged to participate actively in all RRT
activities. Each state Covernor is requested to assign an office or agency to
represent the state on the [*47481] appropriate RRT; to designate
representatives to work with the RRT in devel oping RCPs; to plan for, nake
avai | abl e, and coordinat e state resources for use in response actions; and to
serve as the contact point for coordination of response with | ocal government
agenci es, whether or not represented on the RRT. The state's RRT representative
shoul d keep the State Emergency Response Com m ssion (SERC) apprised of RRT
activities and coordinate RRT activities with the SERC. Local governnents are
invited to participate in activities on the appropriate RRT as provided by state
|l aw or as arranged by the state's representative. Indian tribes ar e also invited
to participate in such activities.

(i) The standing RRT shall recomrend changes in the regi onal response
organi zati on as needed, revise the RCP as needed, eval uate the preparedness of
the participating agencies and the effectiveness of ACPs for the federa
response to di scharges, and provide techni cal assistance for preparedness to the
response comunity. The RRT shoul d:

(1) Review and comment, to the extent practicable, on |ocal energency
response plans or other issues related to the prepara tion, inplenentation, or
exerci se of such plans upon request of a |ocal energency planning commttee;

(2) Evaluate regional and | ocal responses to discharges on a continui ng
basi s, considering avail able | egal renedies, equipnment readi ness, and
coordi nati on anong responsi bl e public agencies and private organi zati ons, and
recomend i nprovenents;

(3) Recommend revisions of the NCP to the NRT, based on observations of
response operations;

(4) Review O8C actions to ensure that RCPs and ACPs are effective

(5) Encourage the state and | ocal response community to inprove its
pr epar edness for response;

(6) In coordination with the Area Committee and in accordance with any
applicable | aws, regul ations, or requirenments, conduct advance planning for use
of dispersants, surface washing agents, surface collecting agents, burning
agents, biorenediation agents, or other chem cal agents in accordance with
subpart J of this part;

(7) Be prepared to provide response resources to major discharges or rel eases
out si de the region;

(8) Conduct or participate in training and exercises as necessary to
encour age preparedness activities of the response comunity within the region;

(9) Meet at least semannually to review response actions carried out during
the preceding period, consider changes in RCPs, and recomend changes i n ACPs;

(10) Provide letter reports on RRT activities to the NRT twice a year, no
| ater than January 31 and July 31; and

(11) Ensure maxi mum participation in the national exercise programfor
announced and unannounce d exerci ses.

(j)(1) The RRT may be activated by the chair as an incident -specific response
t eam when a di schar ge:

(A) Exceeds the response capability available to the OSCin the place where
it occurs;



(B) Transects state boundari es;

(O May pose a substantial threat to the public health or welfare, or to
regionally significant amounts of property; or

(D Is a worst case discharge, as defined in section 1.5 of this appendix.

(2) The RRT shall be activated during any di scharge upon a re quest fromthe
CSC, or fromany RRT representative, to the chair of the RRT. Requests for RRT
activation shall later be confirmed in witing. Each representative, or an
appropriate alternate, should be notified i mediately when the RRT is activated.

(3) During prolonged renoval or renedial action, the RRT may not need to be
activated or may need to be activated only in a linmted sense, or may need to
have avail abl e only those nenber agencies of the RRT who are directly affected
or who can provide direct res ponse assi stance.

(4) Wien the RRT is activated for a discharge or rel ease, agency
representatives will nmeet at the call of the chair and nay:

(A) Mnitor and evaluate reports fromthe CSC, advise the OSC on the duration
and extent of response, and recomme nd to the OSC specific actions to respond to
t he di schar ge;

(B) Request other federal, state, or |ocal governnments, or private agencies,
to provide resources under their existing authorities to respond to a di scharge
or to nonitor response operations;

(© Help the OSC prepare information rel eases for the public and for
comuni cation with the NRT;

(D If the circunstances warrant, nake reconmmendations to the regional or
district head of the agency providing the OSC that a different OSC shoul d be
desi gnat ed; and

(E) Submt pollution reports to the NRC as significant devel opnents occur.
(5) RCPs shall specify detailed criteria for activation of RRTs.

(6) At the regional |evel, a Regional Response Center (RRC) may provide
facilities and personnel for comunicati ons, information storage, and ot her
requi renents for coordinating response. The | ocation of each RRC shoul d be
provided in the RCP.

(7) Wien the RRT is activated, affected states nmay participate in all RRT
del i berations. State governnent representatives pa rticipating in the RRT have
the same status as any federal nmenber of the RRT

(8) The RRT can be deactivated when the incident -specific RRT chair
determnes that the OSC no | onger requires RRT assistance

(9) Notification of the RRT may be appropriate when full activation is not
necessary, wth systematic comuni cation of pollution reports or other nmeans to
keep RRT nmenbers inforned as to actions of potential concern to a particul ar
agency, or to assist in later RRT evaluation of regionw de response
effecti veness.

(k) Whenever there is insufficient national policy guidance on a matter
before the RRT, a technical matter requiring solution, a question concerning
interpretation of the NCP, or a disagreenent on discretionary actions anong RRT
menbers that cannot be resolved at the regional level, it may be referred to the
NRT for advice.

3.3 Area.



3.3.1 On-scene coordinator. The CSC is the federal official predesignated by
EPA or the USCG to coordinate and direct federal responses under subpart D of
the NCP. The USGCG shall provide OSCs for oil discharges, including discharges
fromfacilities and vessels under the jurisdiction of another federal agency,
within or threatening the coastal zone. EPA shall provide OSCs for discharges
into or threatening the inland zone . In carrying out a response, the OSC may
direct or nonitor all federal, state, and private actions to renove a di scharge.
I n contingency planning and renoval, the OSC coordinates, directs, and reviews
the work of other agencies, Area Committees, responsib le parties, and
contractors to assure conpliance with the NCP, decision docunent, consent
decree, administrative order, and | ead agency -approved plans applicable to the
r esponse.

3.3.2 Area conmittees. (a) Area Conmittees shall be responsible for: (1)
preparing an ACP for their areas; (2) working with appropriate federal, state,
and local officials to enhance the contingency planning of those officials and
to assure pre-planning of joint response efforts, including appropriate
procedures for nechani cal recovery, dispersal, shoreline cleanup, protection of
sensitive environnental areas, and protection, rescue, and rehabilitation of
fisheries and wildlife; and (3) working with appropriate federal, state, and
|l ocal officials to expedite decisions for the use of dispersants and ot her
mtigating substances and devi ces.

(b) The OSC is responsible for overseeing devel opment of the ACP in the area
of the GSC s responsibility. The ACP, when inplenmented in conjunction wth other
provi sions of the NCP, shall be adequate to renove a worst case di scharge, and
to mitigate and prevent a substantial threat of such a discharge, froma vessel
of fshore facility, or onshore facility operating in or near the area.

3.3.3 Special teans. (a) Special teans include: NOAA/EPA's SSCs; E PA' s
Envi ronnent al Response Team (ERT); and USCG s NSF; DRGs; and NPFC (see Figure
2).

(b) SSCs may be designated by the CSC as the principal advisors for
scientific issues, conmunication with the scientific community, and coordi nation
of requests for assi stance fromstate and federal agencies regarding scientific
studies. The SSC strives for a consensus on scientific issues affecting the
response, but ensures that differing opinions within the comunity are
comuni cated to the OSC. [*47482]

(1) Cenerally, SSCs are provided by NOAA in the coastal zones, and by EPA in
the inland zone. OSC requests for SSC support nmay be made directly to the SSC
assigned to the area or to the agency nenber of the RRT. NOAA SSCs may al so be
requested through NOAA' s SSC progr amoffice in Seattle, WA NOAA SSCs are
assigned to USCG Districts and are supported by a scientific support teamthat
i ncludes expertise in environmental chemistry, oil slick tracking, pollutant
transport nodeling, natural resources at risk, environnmental tradeoffs of
count ermeasures and cl eanup, and i nformati on nanagenent .

[*47483]
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(2) During a response, the SSC serves on the federal OSC s staff and nay, at
the request of the OSC, |lead the scientific teamand be responsible for
providing scientific support for operational decisions and for coordinating on -
scene scientific activity. Depending on the nature and | ocation of the incident,
the SSC integrates expertise fromgovernnmental agencies, universities, comunity
representatives, and industry to assist the OSC in evaluating the hazards and
potential effects of releases and in devel op i ng response strategies.

(3) At the request of the CGSC, the SSC nay facilitate the GSC s work with the
| ead adm nistrative trustee for natural resources to ensure coordinati on between
damage assessnent data collection efforts and data collected in support of
response operations.

(4) SSCs support the RRTs and the Area Committees in preparing regional and

area contingency plans and in conducting spill training and exercises. For area
pl ans, the SSC provi des | eadership for the synthesis and integration of

envi ronnental information required for spill response decisions in support of

t he OSC.

(c) (1) SUPSALV has an extensive sal vage/ search and recovery equi prment
inventory with the requisite know edge and experti se to support these
operations, including specialized salvage, firefighting, and petroleum oil and
| ubricants offl oadi ng capability.

(2) Wien possible, SUPSALV will provide equipment for training exercises in
support of national and regional contingency planning objectives.

(3) The CGSC RPM nmay request assis tance directly from SUPSALV. Fornmal requests
are routed through the Chief of Naval Operations (N312).

(d) The ERT is established by the EPA in accordance with its disaster and
emergency responsibilities. The ERT has expertise in treatnent technol ogy,
bi ol ogy, chem stry, hydrol ogy, geol ogy and engi neeri ng.



(1) The ERT can provi de access to special decontam nation equi pnent and
advice to the OSC in hazard eval uation; risk assessment; nultimedia sanpling and
anal ysis program on-site safety, including devel opment and inpl ementation
pl ans; cleanup techniques and priorities; water supply decontam nation and
protection; application of dispersants; environnental assessnent; degree of
cl eanup required; and disposal of contami nated material. The ERT al so provides
both introductory and intermediate |l evel training courses to prepare response
per sonnel .

(2) CSC or RRT requests for ERT support should be nade to the EPA
representative on the RRT;, EPA Headquarters, D rector, Energency Response
Division; or the appropriate EPA regional energency coordi nator.

(e) The NSF is a special teamestablished by the USCG including the three
USCG Stri ke Teans, the Public Information Assist Team (Pl AT), and the NSFCC. The
NSF is available to assist OSCs in their preparedness and respons e duties.

(1) The three Strike Teams (Atlantic, Qulf, and Pacific) provide trained
personnel and specialized equi pnent to assist the G8Cin training for spill
response, stabilizing and containing the spill, and in nonitoring or directing
the response actions of the responsible parties and/or contractors. The OSC has
a specific teamdesignated for initial contact and nmay contact that team
directly for any assistance.

(2) The NSFCC can provide the followi ng support to the CSC

- Techni cal assi stance, equipnent and other resources to augnent the OSC staff
during spill response;

- Assi stance in coordinating the use of private and public resources in
support of the OSC during a response to or a threat of a worst case discharge of
oil;

-Review of the ACP, including an evaluation of equipnent readi ness and
coordi nati on anmong responsi bl e public agencies and private organi zati ons;

-Assistance in locating spill response resources for both response and
pl anni ng, using the NSFCC s national and international conputerized in ventory of
spil | response resources;

- Coordi nation and eval uation of pollution response exercises; and
-Inspection of district prepositioned pollution response equi pnent.

(3) PIAT is an elenent of the NSFCC staff which is available to assist OSCs
to neet t he demands for public informati on during a response or exercise. Its
use i s encouraged any time the OSC requires outside public affairs support.
Requests for Pl AT assistance may be nmade through the NSFCC or NRC.

(f)(1) The DRG assists the OSC by providing technical assistance, personnel,
and equi pnent, including pre-positioned equi pment. Each DRG consists of all
Coast Quard personnel and equi pnent, including marine firefighting equipnent, in
its district, additional pre-positioned equiprment, and a District Response
Advi sory Team (DRAT) that is available to provide support to the OSCin the
event that a spill exceeds |ocal response capabilities. Each DRG

(A) Shall provide technical assistance, equipnent, and other resources as
avai | abl e when requested by an OSC through the USCG representative to the RRT;

(B) Shall ensure maintenance of all USCG response equi pnent within its
district;

(O May provide technical assistance in the preparation of the ACP, and



(D) Shall review each of those plans that affect its ar ea of geographic
responsibility.

(2) In deciding where to | ocate personnel and pre -positioned equi pnent, the
USCG shall give priority enphasis to:

(A) The availability of facilities for |oading and unl oadi ng heavy or bul ky
equi prent by barge

(B) The proximity to an airport capable of supporting large mlitary
transport aircraft;

(O The flight time to provide response to oil spills in all areas of the
Coast Quard district with the potential for marine casualties;

(D The availability of trained |ocal personnel capable of responding in an
oil spill energency; and

(E) Areas where large quantities of petrol eum products are transported.

(g) The NPFC is responsible for inplenmenting those portions of Title |I of the
CPA that have been delegated to the Secretary of the departnent in which the
Coast Quard is operating. The NPFC is responsible for addressing funding i ssues
arising fromdischarges and threats of discharges of oil. The NPFC

(1) Issues Certificates of Financial Responsibility to owers and operators
of vessels to pay for costs and damages that are incurred by their vessels as a
result of oil discharges; (2) Provides funding for various response
organi zations for tinely abatement and renoval actions related to oi
di schar ges;

(3) Provides equitable conpensation to claimants who sustain costs and
damages fromoil discharges when the responsible party fails to do so

(4) Recovers nonies frompersons liable for costs and damages resulting from
oil discharges to the full extent of liability under the law and

(5) Provides funds to initiate natural resources damage assessnent.

(h) The organizational concepts of the national response system di scussed
above are depicted in Figure 3.

4.0 Preparedness activities.

4.1 Federal contingency plans. This section summarizes energency preparedness
activities relating to discharges of oil and describes the three |evels of
conti ngency pl anni ng under the national response system

4.1.1 National contingency plan. (a) The NCP provides for efficient,
coordi nated, and effective response to discharges of oil in accordance with the
authorities of the CWA. It provides for

(1) The national response organi zation that rmay be activated in response
actions and specifies responsibilities anmong the federal, state, and | oca
governments and describes resources that are avail able for response;

(2) The establishment of requirenments for federal, regional, and area
conti ngency pl ans;

(3) Procedures for undertaking renoval actions pursuant to section 311 of the
QWA

[ *47485]
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(4) Procedures for involving state governments in the initiation
devel opnment, sel ection, and inplenentati on of response actions;

(5) Listing of federal trustees for natural resources f or purposes of the
oW

(6) Procedures for the participation of other persons in response actions;
and

(7) National procedures for the use of dispersants and other chemcals in
renmoval s under the CWA

(b) Ininmplementing the NCP, consideration shall be given to internationa
assi stance plans and agreenents, security regulations and responsibilities based
on international agreenents, federal statutes, and executive orders. Actions
taken pursuant to the provisions of any applicable international joint
contingency plans shall be consistent with the NCP, to the greatest extent
possi bl e. The Departnment of State shall be consulted, as appropriate, prior to
taking action which may affect its activities.

4.1.2 Regional contingency plans. The RRTs, working with the states, shall
devel op federal RCPs for each standard federal region, Al aska, Cceania in the
Paci fic, and the Caribbean to coordinate tinely, effective response by various
federal agencies and other organi zations to discharges of oil. RCPs shall, as
appropriate, include information on all useful facilities and resources in the
regi on, from government, comercial, academ c, and other sources. To the



greatest extent possible, RCPs shall follow the format of the NCP a nd be
coordinated with state emergency response plans, ACPs, and Title Ill |oca

emer gency response plans. Such coordination shoul d be acconplished by working
with the SERCs in the region covered by the RCP. RCPs shall contain lines of
demarcati on between the inland and coastal zones, as nutually agreed upon by the
USCG and t he EPA

4.1.3 Area contingency plans. (a) Under the direction of an OSC and subj ect
to approval by the | ead agency, each Area Conmittee, in consultation with the
appropriate RRTs, DRGs, the NSFCC, SSCs, Local Emergency Pl anning Comittees
(LEPCs), and SERCs, shall develop an ACP for its designated area. This plan,
when inpl emented in conjunction with other provisions of the NCP, shall be
adequate to renmove a worst case discharge, and to mnmtigate or prevent a
substantial threat of such a discharge, froma vessel, offshore facility, or
onshore facility operating in or near the area.

(b) The areas of responsibility may include several Title Ill |ocal planning
districts, or parts of such dist ricts. In devel oping the ACP, the OSC shal
coordinate with affected SERCs and LEPCs. The ACP shall provide for a well
coordi nated response that is integrated and conpatible to the greatest extent
possible with all appropriate response plans of state, loca |, and non-federa
entities, and especially with Title Il local emergency response plans.

(c) The ACP shall include the follow ng:

(1) A description of the area covered by the plan, including the areas of
speci al economic or environmental inportance that mght be inpacted by a
di schar ge;

(2) A description in detail of the responsibilities of an owner or operator
and of federal, state, and | ocal agencies in renoving a discharge, and in
mtigating or preventing a substantial threat of a di scharge;

(3) Alist of equipnent (including firefighting equipnent), dispersants, or
other mtigating substances and devi ces, and personnel available to an owner or
operator and federal, state, and | ocal agencies, to ensure an effective and
i mredi ate renoval of a discharge, and to ensure mtigation or prevention of a
substantial threat of a discharge (this nmay be provided in an appendi x or by
reference to other relevant energency plans (e.g., state or LEPC plans), which
may i nclude such equipnent lists);

(4) A description of procedures to be followed for obtaining an expedited
deci sion regardi ng the use of dispersants; and

(5) A detailed description of howthe plan is integrated into other ACPs and
tank vessel, offshore facility, and onshore facility response plans approved by
the President, and into operating procedures of the NSFCC

4.1.4 Fish and WIldlife and sensitive environments plan annex. (a) In order
to provide for coordinated, inmediate and effective protection, rescue, and
rehabilitation of, and mnimzation of risk of injury to, fish and wildlife
resources and habitat, Area Conmittees shall incorporate into each ACP a
detail ed annex containing a Fish and Wldlife and Sensitive Environnents Pl an
that is consistent with the RCP and NCP. The annex shall be prepared in
consultation with the U S. Fish and Wldlife Service (FW5 and NQAA and ot her
i nterested natural resource nmanagenent agencies and parties. It shall address
fish and wildlife resources and their habitat, and shall include other areas
considered sensitive environnents in a separate section of the annex, based upon
Area Committee recomendati ons. The annex shall provide the necessary
i nformati on and procedures to immedi ately and effectively respond to di scharges



that may adversely affect fish and wildlife and t heir habitat and sensitive
envi ronment s, including provisions for a response to a worst case di scharge
Such information shall include the identification of appropriate agencies and
their responsibilities, procedures to notify these agencies follow ng a

di scharge or threat of a discharge; protocols for obtaining required fish and
wildlife permts and other necessary permts, and provisions to ensure
conpatibility of annex-related activities with renoval operations.

(b) The annex shall:

(1) ldentify and establish priorities for fish and wildlife resources and
their habitats and other inportant sensitive areas requiring protection fromany
direct or indirect effects fromdischarges that may occur. These effects
include, but are not limted to, any seasonal or historical use, as well as al
critical, special, significant or otherw se designhated protected areas.

(2) Provide a nechanismto be used during a spill response for tinely
identification of protection priorities of those fish and wildlife resources and
habitats and sensitive environnental areas that may be threatened or injured by
a di scharge. These include as appropriate, not only nmarine and freshwater
speci es, habitats, and their food sources, but also terrestrial wildlife and
their habitats that may be affected directly by onshore oil or indirectly by
oil-related factors, such as | oss or contam nation of forage. The nechani sm
shal | al so provide for expeditious evaluati on and appropriate consultations on
the effects to fish and wildlife, their habitat, an d other sensitive
environments fromthe application of chenical counterneasures or other
count er measures not addressed under paragraph (3) of this section.

(3) ldentify potential environnental effects on fish and wildlife, their
habitat, and other sensitive environnents resulting fromrenoval actions or
count ermeasures, including the option of no renoval. Based on this eval uation of
potential environmental effects, the annex should establish priorities for
appl i cati on of counterneasure and renoval actions t o habitats within the
geographi ¢ region of the ACP. The annex shoul d establish nmethods to minimze the
identified effects on fish and wildlife because of response activities,
including, but not Iimted to, disturbance of sensitive areas and habitats;
illegal or inadvertent taking or disturbance of fish and wildlife or specinens
by response personnel; and fish and wildlife, their habitat, and environnmental |y
sensitive areas coming in contact with various cleaning or bioremediation
agents. Furthernore, the an nex should identify the areas where the novenent of
oiled debris nay pose a risk to resident, transient, or mgratory fish and
wildlife, and other sensitive environments and shoul d di scuss nmeasures to be
considered for renoving such oiled debris in atinel y fashion to reduce such
risk.

(4) Provide for pre-approval of application of specific counterneasures or
renmoval actions that, if expeditiously applied, will minimze adverse spill -
i nduced inpacts to fish and wildlife resources, their habitat, and other
sensitive environments. Such pre -approval plans nust be consistent with
paragraphs (2) and (3) of this section and subpart J requirenments of the NCP
and nust have the concurrence of the natural resource trustees.

(5) Provide nonitoring plan(s) to evaluate the effectiveness of different
count ermeasures or renoval actions in protecting the environnent. Mnitoring
shoul d i nclude "set -aside" or "control" areas, where no nitigative actions are
t aken.

(6) lIdentify and plan for the acquisition and utilization of n ecessary
response capabilities for protection, rescue, and rehabilitation of fish and



wildlife resources and habitat. This may include appropriately pernitted private
organi zations and individuals with appropriate expertise and experi ence. The

sui tabl e organi zations should be identified in cooperation with natural resource
| aw enf orcenent agencies. Such capabilities shall include, but not be limted
to, identification of facilities and equi pnent necessary for deterring sensitive
fish and wildlife fromenter ing oiled areas, and for capturing, holding,
cleaning, and releasing injured wildlife. Plans for the provision of such
capabilities shall ensure that there is no interference with other OSC renoval
oper ati ons.

(7) lIdentify appropriate federal and state age ncy contacts and alternates
responsible [*47487] for coordination of fish and wildlife rescue and
rehabilitation and protection of sensitive environnments; identify and provide
for required fish and wildlife handling and rehabilitation permts necessary
under federal and state |aws; and provi de gui dance on the inplenmentation of |aw
enforcenment requirenents included under current federal and state |aws and
correspondi ng regul ati ons. Requirenents include, but are not limted to
procedures regarding the capture, transport, rehabilitation, release of wildlife
exposed to or threatened by oil, and disposal of contam nated carcasses of
wildlife

(8) ldentify and secure the means for providing, if needed, the m ni mum
requi red Qccupational Safety and Health Administ ration (OSHA) training for
vol unteers, including those who assist with injured wildlife.

(9) Evaluate the conpatibility between this annex and non -federal response
pl ans (including those of vessels, facilities and pipelines) on issues affecting
fish and wildlife, their habitat, and sensitive environnents.

4.2 OPA facility and vessel response plans

Thi s section describes and cross -references the regul ati ons that inplenent
section 311(j)(5) of the CWA. A tank vessel, as defined under section 2101 of
title 46, U S. Code, an offshore facility, and an onshore facility that, because
of its location, could reasonably expect to cause substantial harmto the
envi ronment by discharging into or on the navigable waters, adjoining
shorel i nes, or exclusive economc zone must prepare and submt a plan for
responding, to the maxi numextent practicable, to a worst case discharge, and to
a substantial threat of such a discharge, of oil or a hazardous substance. These
response plans are required to be consistent with applicabl e Area Conti ngency
Pl ans. These regul ations are codified as fol |l ows:

(a) For tank vessels, these regulations are codified in 33 CFR part 155;

(b) For offshore facilities, these regulations are codified in 30 CFR part
254;

(c) For non-transportation related onshore facilities, these regul ations are
codified in 40 CFR part 112. 20;

(d) For transportation-related onshore facilities, these regulations are
cofidied in 33 CFR part 154;

(e) For pipeline facilities, these regulations are codified in 49 CFR part
194; and

(f) For rolling stock, these regulations are codified in 49 CFR part 106 et
al .

4.3 Relation to others plans.



4.3.1 Federal response plans. In the event of a declaration of a major
di saster by the President, the FEMA may activate the Federal Response Pl an
(FRP). A Federal Coordinating Oficer (FCO, designated by the President, may
i mpl erent the FRP and coordi nate and direct energency assi stance and di saster
relief of inpacted individuals, business, and public services under the Robert
T. Stafford Disaster Relief Act. Delivery of federal assistance is facilitated
t hrough twel ve functional annexes to the FRP known as Emergency Support
Functions (ESFs). EPA coordi nates activit ies under ESF # 10-Hazardous Materi al s,
whi ch addr esses preparedness and response to hazardous naterials and oi
i ncidents caused by a natural disaster or other catastrophic event. In such
cases, the OSC shoul d coordi nate response activities with the FCO,  through the
i nci dent -specific ESF # 10 Chair, to ensure consistency with federal disaster
assi stance activities.

4.3.2 Tank Vessel and Facility Response Plans. (a) Under CWA section
311(j)(5), tank vessels, offshore facilities, and certain onshore faciliti es are
required to prepare and subnmit response plans for review and approval by the
President for the carriage, storage, and transportation of oil and hazardous
substances. Separate regul ati ons published by the appropriate federal agencies
provide for required response plan devel opnent and/ or approval

(b) These plans shall be devel oped to coordi nate responsi ble party actions
with the OSC and the ACP response strategies, for response to oil discharges
within the inland and coastal zones of the United States

4.4 Pre-approval authority.

(a) RRTs and Area Conmittees shall address, as part of their planning
activities, the desirability of using appropriate dispersants, surface washing
agents, surface collecting agents, biorenedi ation agents, or mscellaneous o il
spill control agents listed on the NCP Product Schedule, and the desirability of
usi ng appropriate burning agents. RCPs and ACPs shall, as appropriate, include
appl i cabl e preaut horization plans and address the specific contexts in which
such products should and should not be used. In neeting the provisions of this
par agr aph, preauthorization plans nay address factors such as the potentia
sources and types of oil that mght be spilled, the existence and | ocation of
environmental |y sensitive resources that mght be inpacted by spilled oil,
avai | abl e product and storage | ocations, avail abl e equi pment and adequatel y
trained operators, and the avail able means to nonitor product application and
effectiveness. The RRT representatives fromEPA and the states wit h jurisdiction
over the waters of the area to which a preauthorization plan applies and the DOC
and DA natural resource trustees shall review and either approve, disapprove
or approve with nodification the preauthorization plans devel oped by Area
Comm tt ees, as appropriate. Approved preauthorization plans shall be included in
the appropriate RCPs and ACPs. |If the RRT representatives fromEPA and the
states with jurisdiction over the waters of the area to which a preauthorization
plan applies and the DOC and DA natural resource trustees approve in advance
the use of certain products under specified circunstances as described in the
preaut hori zation plan, the OSC nmay authorize the use of the products without
obt ai ni ng the specific concurrences described in paragraphs (b) and (c) of this
section.

(b) For spill situations that are not addressed by the preauthorization plans
devel oped pursuant to paragraph (a) of this section, the G8C, with the
concurrence of the EPA representative to the RRT and, as appropriat e, the
concurrence of the RRT representatives fromthe states with jurisdiction over
the navi gable waters threatened by the discharge, and in consultation with the



DOC and DA natural resource trustees, when practicable, nmay authorize the use
of dispersant s, surface washing agents, surface collecting agents,

bi orenedi ati on agents, or mscellaneous oil spill control agents on the oi

di scharge, provided that the products are listed on the NCP Product Schedul e.

(c) The GsC, with the concurrence of the EPA rep resentative to the RRT and
as appropriate, the concurrence of the RRT representatives fromthe states with
jurisdiction over the navigable waters threatened by the discharge, and in
consultation with the DOC and DA natural resource trustees, when practic able,
may aut horize the use of burning agents on a case -by-case basis.

(d) The OSC nmay authorize the use of any dispersant, surface washi ng agent,
surface collecting agent, other chem cal agent, burning agent, biorenediation
agent, or mscellaneous oil spi Il control agent, including products not |isted
on the NCP Product Schedul e, without obtaining the concurrence of the EPA
representative to the RRT and, as appropriate, the RRT representatives fromthe
states with jurisdiction over the navigable waters thr eatened by the discharge
when, in the judgnent of the OSC, the use of the product is necessary to prevent
or substantially reduce a hazard to human |ife. Wenever the OSC authorizes the
use of a product pursuant to this paragraph, the OSCis to informthe EPA RRT
representative and, as appropriate, the RRT representatives fromthe affected
states and, when practicable, the DOC DA natural resource trustees of the use
of a product, including products not on the Schedul e, as soon as possible. Once
the threat to human life has subsided, the continued use of a product shall be
i n accordance with paragraphs (a), (b), and (c) of this section.

(e) Sinking agents shall not be authorized for application to oil discharges.

(f) Wien devel opi ng preauthorization plans, RRTs may require the perfornance
of supplenmentary toxicity and effectiveness testing of products, in addition to
the test nethods specified in 8 300.915 and described in Appendix Cto part
300, due to existing site-specific or area-specific concerns.

4.5 Area response drills. The OSC periodically shall conduct drills of
renmoval capability (including fish and wildlife response), w thout prior notice,
in areas for which ACPs are required and under rel evant tank vessel and facility
response pl ans.

5.0 Response operations.

(a) The OsC shall direct response efforts and coordinate all other efforts at
the scene of a discharge. As part of the planning and preparati on for response,
CSCs shall be predesignated by the regional or district head of the | ead agency.

(b) The first federal official affiliated with an NRT nmenber agency to arrive
at the scene of a discharge should coordinate activities [*47488] under the
NCP and is authorized to initiate, in consultation with the OSC, any necessary
actions normally carried out by the OSC until the arrival of the predesignated
CSC. This official may initiate federal CSLTF -financed actions only as
aut hori zed by the GsC or, if the GSC is unavail able, the authorized
representative of the | ead agency.

(c) The GsC shall, to the extent practicable, collect pertinent facts about
the di scharge, such as its source and cause; the identification of responsible
parties; the nature, anount, and | ocation of discharged materials; the probable
direction and time of travel of discharged mate rials; whether the discharge is a
wor st case di scharge; the pathways to human and environnmental exposure; the
potential inpact on human health, welfare, and safety and the environnent;
whet her the di scharge poses a substantial threat to the public health o r



wel fare; the potential inpact on natural resources and property which may be
affected; priorities for protecting human health and wel fare and the
envi ronment; and appropriate cost documentation

(d) The CGsC s efforts shall be coordinated with other appro priate federal
state, local, and private response agenci es. OS8Cs may desi gnate capabl e persons
fromfederal, state, or local agencies to act as their on -scene representatives.
State and | ocal governnents, however, are not authorized to take acti ons under
subpart D of the NCP that involve expenditures of the OSLTF unl ess an
appropriate contract or cooperative agreenent has been established.

(e) The OsSC should consult regularly with the RRT and NSFCC, as appropriate
in carrying out the NCP and keep the RRT and NSFCC, as appropriate, informed of
activities under the NCP

(f) The GSC shoul d eval uate incomng information and i nmedi ately advi se FENVA
of potential najor disaster situations.

(g) The OsC is responsible for addressing worker health and safety concern s
at a response scene.

(h) I'n those instances where a possible public health energency exists, the
OSC shoul d notify the HHS representative to the RRT. Throughout response
actions, the O8C may call upon the OSHA and HHS representati ve for assistance on
wor ker health and safety issues.

(i) Al federal agencies should plan for energencies and devel op procedures
for dealing with oil discharges and rel eases of hazardous substances,
pol lutants, or contam nants fromvessels and facilities under their
jurisdiction. Al federal agencies, therefore, are responsible for designating
the office that coordinates response to such incidents in accordance with the
NCP and applicabl e federal regul ations and gui deli nes.

(j)(1) The CsC shall ensure that the natural resource trustees are pronptly
notified of discharges.

(2) The GSC shall coordinate all response activities with the affected
natural resource trustees and shall consult with the affected trustees on the
appropriate renoval action to be ta ken

(3) Wiere the OSC becones aware that a di scharge may affect any endangered or
threatened species, or their habitat, the OSC shall consult with DA, DOC NOQAA,
and, if appropriate, the cognizant federal |and nanagi ng agency.

(k) The OsC shall subnit pol lution reports (POLREPs) to the RRT and ot her
appropri ate agenci es as significant devel opments occur during response actions,
t hrough communi cati ons networks or procedures agreed to by the RRT and covered
in the RCP

(1) The GSC should ensure that all appr opriate public and private interests
are kept informed and that their concerns are considered throughout a response,
to the extent practicable.

5.1 Phase | -Discovery or notification. (a) A discharge of oil nmay be
di scovered through:

(1) Areport submtted by the person in charge of a vessel or facility, in
accordance with statutory requirenents;

(2) Deliberate search by patrols;
(3) Random or incidental observation by governnent agencies or the public; or

(4) O her sources.



(b) Any person in charge of a ves sel or a facility shall, as soon as he or
she has know edge of any discharge from such vessel or facility in violation of
section 311(b)(3) of the CWA, immediately notify the NRC. Notification shall be
made to the NRC Duty O ficer, HQ USCG Washi ngton, DC, tel ephone (800) 424 -8802
or (202) 267-2675. If direct reporting to the NRCis not practicable, reports
may be nade to the USCG or EPA predesignated OSC for the geographic area where
t he di scharge occurs. The EPA predesi gnated GSC nay al so be contacted thr ough
the regi onal 24-hour energency response tel ephone nunber. Al such reports shal
be pronptly relayed to the NRC. If it is not possible to notify the NRC or
predesignated OSC i medi ately, reports nmay be nade i medi ately to the nearest
Coast Quard unit. In any event, such person in charge of the vessel or facility
shall notify the NRC as soon as possi bl e.

(c) Any other person shall, as appropriate, notify the NRC of a discharge of
oil.

(d) Upon receipt of a notification of discharge, the NRC shall pronpt |y
notify the O8C. The CGSC shall ensure notification of the appropriate state
agency of any state which is, or may reasonably be expected to be, affected by
the di scharge. The OSC shall then proceed with the foll owi ng phases as outlined
in the RCP and ACP

5.2 Phase Il -Prelimnary assessnent and initiation of action
(a) The GsCis responsible for pronptly initiating a prelimnary assessnent.

(b) The prelimnary assessnment shall be conducted using avail abl e
i nformation, suppl enented where necessary and possi ble by an on-scene
i nspection. The OSC shall undertake actions to

(1) Evaluate the magnitude and severity of the discharge or threat to public
health or welfare or the environment;

(2) Assess the feasibility of renoval; and
(3) To the extent practicable, identify potentially responsible parties.

(c) Wiere practicable, the franework for the response nanagenment structure is
a system(e.g., a unified conmmand systen), that brings together the functions of
the federal governnent, the state governnment, and the r esponsible party to
achi eve an effective and efficient response, where the CSC mai ntains authority.

(d) Except in a case when the OSCis required to direct the response to a
di scharge that may pose a substantial threat to the public health or welfare
(including, but not limted to fish, shellfish, wildlife, other natura
resources, and the public and private beaches and shorelines of the United
States), the OSC may all ow the responsible party to voluntarily and pronptly
performrenoval actions, provided the OSC determ nes such actions will ensure an
effective and i mredi ate renoval of the discharge or nitigation or prevention of
a substantial threat of a discharge. If the responsible party does conduct the
renoval , the OSC shall ensure adequate surveillance o ver whatever actions are
initiated. If effective actions are not being taken to elimnate the threat, or
if removal is not being properly done, the OSC should, to the extent practicable
under the circunstances, so advise the responsible party. If the respo nsible
party does not respond properly, the OSC shall take appropriate response actions
and should notify the responsible party of the potential liability for federa
response costs incurred by the O8C pursuant to the OPA and CWA. Were
practicable, continuing efforts should be made to encourage response by
responsi bl e parti es.

(1) In carrying out a response under this section, the OSC nay:



(A) Renove or arrange for the renmoval of a discharge, and mtigate or prevent
a substantial threat of a discharge, at any tineg;

(B) Drect or nonitor all federal, state, and private actions to renove a
di scharge; and

(O Renove and, if necessary, destroy a vessel discharging, or threatening to
di scharge, by whatever means are avail abl e.

(2) If the discharge results in a s ubstantial threat to the public health or
wel fare of the United States (including, but not limted to fish, shellfish
wildlife, other natural resources, and the public and private beaches and
shorelines of the United States), the OSC nust direct all respo nse efforts, as
provided in section 5.3.4 of this appendi x. The OSC shoul d decl are as
expeditiously as practicable to spill response participants that the federa
governnent will direct the response. The OSC nay act without regard to any other
provi sion of the | aw governing contracti ng procedures or enploynent of personnel
by the federal governnent in renoving or arranging for the renoval of such a
di schar ge.

(e) The OsC shall ensure that the natural resource trustees are pronptly
notified in the event of any discharge of oil, to the maxi mumextent practicable
as provided in the Fish and Wldlife and Sensitive Environnents Plan annex to
the ACP for the area in which the discharge occurs. The O8C and the trustees
shal | coordi nate assessments, evaluations, inv estigations, and planning with
respect to appropriate renmoval actions. The OSC shall consult with the affected
trustees on the appropriate renoval action to be taken. The trustees wl |
provide tinmely advice concerning recommended actions with regard to tru stee
resources potentially affected. The trustees also will [*47489] assure that
the G8Cis informed of their activities in natural resource damage assessnent
that nmay affect response operations. The trustees shall assure, through the |ead
adm nistrative trustee, that all data fromthe natural resource danage
assessnent activities that may support nore effective operational decisions are
provided in a timely manner to the OSC. Wen circunstances pernit, the O8C shal
share the use of non-nonetary response resources (i.e., personnel and equi prent)
with the trustees, provided trustee activities do not interfere with response
actions. The lead adnmnistrative trustee facilitates effective and efficient
conmuni cati on between the OSC and the other trustees durin g response operations
and is responsible for applying to the GSC for non -nonetary federal response
resources on behalf of all trustees. The | ead admnistrative trustee is al so
responsi ble for applying to the National Pollution Funds Center for funding for
initiation of damage assessnent for injuries to natural resources.

5.3 Patterns of response.
5.3.1 Deterninations to initiate response and speci al conditions.

(a) In accordance with the CM, the Administrator of EPA or the Secretary of
the departnent in which the USCGis operating, as appropriate, is authorized to
act for the United States to take response nmeasures deemed necessary to protect
the public health or welfare or environment fromdischarges of oil

(b) The Administrator of EPA or the Secretary of the department in which the
USCG is operating, as appropriate, is authorized to initiate and, in the case of
a di scharge posing a substantial threat to public health or welfare is r equired
toinitiate and direct, appropriate response activities when the Adm nistrator
or Secretary determines that any oil is discharged or there is a substanti al
threat of such discharge fromany vessel or offshore or onshore facility into or
on the navi gable waters of the United States, on the adjoining shorelines to the
navi gabl e waters, into or on the waters of the exclusive econom c zone, or that



may af fect natural resources belonging to, appertaining to, or under exclusive
managenent authority of the United States.

(c) In addition to any actions taken by a state or |ocal governnent, the
Adm ni strator of EPA or the Secretary of the departnent in which the USCGis
operating may request the U S. Attorney CGeneral to secure the relief from any
person, incl uding the owner or operator of the vessel or facility necessary to
abate a threat or, after notice to the affected state, take any other action
aut hori zed by section 311 of the CWA, including issuing adm nistrative orders,
that nmay be necessary to protect the public health or welfare, if the
Adm ni strator or Secretary determnes that there may be an i nm nent and
substantial threat to the public health or welfare or the environnment of the
United States, including fish, shellfish, and wildlife, public and pri vate
property, shorelines, beaches, habitats, and other |iving and nonliving natural
resources under the jurisdiction or control of the United States, because of an
actual or threatened discharge of oil fromany vessel or offshore or onshore
facility into or upon the navigable waters of the United States.

(d) Response actions to renove di scharges originating from operations
conduct ed subject to the Quter Continental Shelf Lands Act shall be in
accordance with the NCP.

(e) Wiere appropriate, when a discharge involves radioactive naterials, the
| ead or support federal agency shall act consistent with the notification and
assi stance procedures described in the appropriate Federal Radiol ogical Plan.
For the purpose of the NCP, the Federal Radiol ogical Energency Response Pl an
(FRERP) (50 FR 46542, Novenber 8, 1985) is the appropriate plan. Mst
radi ol ogi cal discharges and rel eases do not result in FRERP activation and
shoul d be handl ed i n accordance with the NCP. However, rel eases from nucl ear
incidents subject to requirenents for financial protection established by the
Nucl ear Regul at ory Commi ssion under the Price -Anderson anendments (section 170)
of the Atom c Energy Act are specifically excluded from CERCLA and NCP
requirenents.

(f) Renoval actions involving nuc | ear weapons shoul d be conducted in
accordance with the joint Departnent of Defense, Department of Energy, and FENVA
Agreenment for Response to Nuclear Incidents and Nucl ear Weapons Signifi cant
Incidents (January 8, 1981).

(g) If the situation is beyond the capability of state and | ocal governnents
and the statutory authority of federal agencies, the President may, under the
Di saster Relief Act of 1974, act upon a request by the Governor and declare a
maj or di saster or energency and appoint a FCOto coordinat e all federal disaster
assi stance activities. In such cases, the O8C would continue to carry out OSC
responsi bilities under the NCP, but would coordinate those activities with the
FCO to ensure consistency with other federal disaster assistance activities.

(h) I'nthe event of a declaration of a najor disaster by the President, FEMA
may activate the FRP. An FCO designated by the President, may inplenment the FRP
and coordi nate and direct energency assistance and disaster relief of inpacted
i ndividuals, business, and public services under the Robert T. Stafford D saster
Relief Act. Delivery of federal assistance is facilitated through twelve
functional annexes to the FRP known as ESFs. EPA coordi nates activities under
ESF # 10- Hazardous Materials, which addres ses preparedness and response to
hazardous materials and oil incidents caused by a natural disaster or other
catastrophic event. In such cases, the OSC RPM shoul d coordi nate response
activities with the FCO through the incident -specific ESF # 10 Chair, to ensure
consi stency with federal disaster assistance activities.



5.3.2 CGeneral pattern of response. (a) Wen the OSC receives a report of a
di scharge, actions nornmally should be taken in the follow ng sequence:

(1) Investigate the report to determne perti nent information such as the
threat posed to public health or welfare or the environnent, the type and
quantity of polluting material, and the source of the discharge

(2) Oficially classify the size (i.e., mnor, nedium nmajor) and type (i.e.
substantial threat to the public health or welfare, worst case discharge) of the
di scharge and deternine the course of action to be followed to ensure effective
and i nmmedi ate renoval, mtigation, or prevention of the discharge. Sone
di scharges that are classified as a substantial threat to the public health or
wel fare may be further classified as a spill of national significance by the
Adm ni strator of EPA or the Commandant of the USCG The appropriate course of
action may be prescribed in 5.3.4, 5.3.5, and 5.3.6 of this appendi x.

(A Wien the reported discharge is an actual or potential najor discharge
the OSC shall imediately notify the RRT and the NRC

(B) Wien the investigation shows that an actual or potential nedi umdi scharge
exists, the OSC shall recommend ac tivation of the RRT, if appropriate

(O Wen the investigation shows that an actual or potential mnor discharge
exists, the O8C shall nmonitor the situation to ensure that proper renoval action
i s being taken.

(3) If the OSC determines that effective and imediate renoval, nitigation
or prevention of a discharge can be achieved by private party efforts, and where
t he di scharge does not pose a substantial threat to the public health or
wel fare, determ ne whether the responsible party or other person is pro perly
carrying out renoval. Renoval is being done properly when:

(A) The responsible party is applying the resources called for inits
response plan to effectively and i nmedi ately renove, mnimze, or mtigate
threat(s) to public health and wel fare and the environment; and

(B) The renoval efforts are in accordance with applicable regul ations,
including the NCP. Even if the OSC suppl ements responsi ble party resources with
government resources, the spill response will not be considered inproper, unless
specifically determ ned by the GSC

(4) Where appropriate, determ ne whether a state or political subdivision
thereof has the capability to carry out any or all removal actions. If so, the
CSC may arrange funding to support these actions.

(5) Ensure pronpt notif ication of the trustees of affected natural resources
in accordance with the applicable RCP and ACP

(b) Renoval shall be considered conplete when so determined by the G8C in
consultation with the Governor or Governors of the affected states. Wen the GSC
consi ders renoval conplete, CSLTF renoval funding shall end. This determnation
shal | not preclude additional renoval actions under applicable state | aw.

5.3.3 Contai nnent, counterneasures, and cl eanup. (a) Defensive actions shal
begin as soon as possible to prevent, nminimnmze, or mtigate threat(s) to the
public health or welfare or the environnent. Actions may include but are not
limted to: analyzing water sanples to determ ne the source and spread of the
oil; controlling the source of discharge; source and spread control or sal vage
operations; placenent of physical barriers to deter the spread of the oil and to
protect natural resources and sensitive ecosystens; measuring and sanpling;
control [*47490] of the water discharged from upstreaminpoundnent; and the
use of chem cals and other materials in accordance with subpart J of Part 300 of



the NCP to restrain the spread of the oil and mtigate its effects. The ACP
shoul d be consulted for procedures to be followed for obtaining an expedited
deci sion regarding the use of dispersants and other products listed on the NCP
Product Schedul e.

(b) As appropriate, actions shall be taken to recover the oil or mtigate its
effects. O the nunerous chenical or physical nethods that nay be used, the
chosen met hods shall be the nobst consistent with protecting public health and
wel fare and the environment. Sinking agents shall not be used.

(c) Gl and contamnated materials recovered in cleanup operations shall be
di sposed of in accordance with the RCP, ACP, and any appl icable |aws,
regul ations, or requirenents. RRT and Area Comm ttee guidelines may identify the
di sposal options available during an oil spill response and nmay descri be what
di sposal requirenments are nmandatory or rmay not be wai ved by the G8C. ACP
gui del i nes shoul d address: the sanpling, testing, and cl assifying of recovered
oil and oiled debris; the segregation and stockpiling of recovered oil and oiled
debris; prior state disposal approvals and pernits; and the routes; nethods
(e.g. recyclel/reuse, on-site burning, incineration, landfilling, etc.); and
sites for the disposal of collected oil, oiled debris, and ani mal carcasses;
procedures for obtaining waivers, exenptions, or authorizations associated with
handling or transporting waste materials. The ACPs may identify a hierachy of
preferences for disposal alternatives, with recycling (reprocessing) being the
nmost preferred, and other alternatives preferred based on priorities for health
or the environnent.

5.3.4 Response to a substantial threat to the public health or welfare. (a)
The OSC shall determ ne whether a discharge results in a substantial threat to
public health or welfare (including, but not limted to, fish, shellfish,
wildlife, other natural resources, the public and private beaches, and
shorelines of the United States). Factors to be considered by the OSC in making
this determ nation include, but are not limted to, the size of the discharge
the character of the discharge, and the nature of the threat to public health or
wel fare. Upon obtaining such information, the CSC shall conduct an eval uation of
the threat posed, based on the OSC s experience in assessing other discharges
and consultation with senior |ead agency officials and readily avail abl e
authorities on issues outside the G8C s technical expertise.

(b) If the investigation by the OSC shows that the di scharge poses or nay
present a substantial threat to public health or welfare, the OSC shall direct
all federal, state, or private actions to renove the discharge or to nitigate or
prevent the threat of such a discharge, as appropriate. In directing the
response in such cases, the OSC may act w thout regard to any other provision of
| aw governing contracting procedures or enploynent of personnel by the federa
government to:

(1) Renove or arrange for the renoval of the discharge;
(2) Mtigate or prevent the substantial threat of the discharge; and

(3) Renove and, if necessary, destroy a vessel discharging, or threatening to
di scharge, by whatever nmeans are avail abl e.

(c) Inthe case of a substantial threat to the public health or welfare, the
OsSC shal | :

(1) Assess opportunities for the use of various special teans and ot her
assi stance, including the use of the services of the NSFCC, as appropriate;

(2) Request imediat e activation of the RRT; and



(3) Take whatever additional response actions are deemed appropriate,
including but not limted to inplenentation of the ACP or rel evant tank vessel
or facility response plan.

(d) Wien requested by the G8C, the | ead agency or R RT shall dispatch
appropriate personnel to the scene of the discharge to assist the OSC. This
assi stance may include technical support in the agency's areas of expertise and
dissenmnating information to the public. The | ead agency shall ensure that a
contracting officer is available on scene, at the request of the C8C

5.3.5 Enhanced activities during a spill of national significance. (a) A
di scharge may be classified as an SONS by the Adm nistrator of EPA for
di scharges occurring in the inland zone and the Comrandant of the USCG for
di scharges occurring in the coastal zone.

(b) For an SONS in the inland zone, the EPA Adnministrator nay name a senior
Agency official to assist the GSC in: (1) Conmunicating with affected parties
and the public; and (2) coordinating federal, state, local, and international
resources at the national level. This strategic coordination will involve, as
appropriate, the NRT, RRT(s), the Governor(s) of affected state(s), and the
mayor (s) or other chief executive(s) of |ocal government (s).

(c) For an SONS in the coastal zone, the USCG Commandant may nane a Nationa
I nci dent Commander (NIC) who will assume the role of the G8Cin: (1)
Communi cating with affected parties and the public; and (2) coordinating
federal, state, local, and inter national resources at the national |level. This
strategi c coordination shall involve, as appropriate, the NRT, RRT(s), the
CGovernor(s) of affected state(s), and the mayor(s) or other chief executive(s)
of local governmnent(s).

5.3.6 Response to worst case di scharges. (a) If the investigation by the OSC
shows that a discharge is a worst case discharge as defined in the ACP, or there
is a substantial threat of such a discharge, the OSC shall:

(1) Notify the NSFCC

(2) Require, where applicable, inplementation o f the worst case portion of an
approved tank vessel or facility response plan;

(3) Inplement the worst case portion of the ACP, if appropriate; and
(4) Take whatever additional response actions are deemed appropri ate.

(b) Under the direction of the G8C, th e NSFCC shall coordi nate use of private
and public personnel and equi prent, including strike teams, to renove a wor st
case discharge and mtigate or prevent a substantial threat of such a di scharge.

5.3.7 Milti -regional responses. (a) If a discharge noves fromthe area
covered by one ACP or RCP into another area, the authority for response actions
shoul d Iikewi se shift. If a discharge affects areas covered by two or nore ACPs
or RCPs, the response mechani sms of each applicable plan may be activated. In
this case, response actions of all regions concerned shall be fully coordinated
as detailed in the RCPs and ACPs.

(b) There shall be only one GSC at any time during the course of a response
operation. Should a discharge affect two or nore areas, EPA, the USCG DOD, DCE,
or other |ead agency, as appropriate, shall give prinme consideration to the area
vul nerable to the greatest threat, in determning which agency shoul d provide
the OSC. The RRT shall designate the GSCif the RRT menber agenci es who have
response authority within the affected areas are unable to agree on the
designation. The NRT shall designate the CSC if menbers of one RRT or two
adj acent RRTs are unable to agree on the designation.



5.3.8 Wrker health and safety. (a) Response actions under the NCP shal
conply with the provisions for response acti on worker safety and health in 29
CFR 1910.120. The national response systemneets the requirenents of 29 CFR
1910. 120 concerni ng use of an incident comand system

(b) I'n a response action taken by a res ponsible party, the responsible party
must assure that an occupational safety and health program consistent with 29
CFR 1910.120 is nmade avail able for the protection of workers at the response
site.

(c) In a response taken under the NCP by a | ead agency, a n occupati ona
safety and heal th program shoul d be nade available for the protecti on of workers
at the response site, consistent with, and to the extent required by, 29 CFR
1910.120. Contracts relating to a response action under the NCP shoul d contain
assurances that the contractor at the response site will conply with this
program and with any applicable provisions of the Cccupational Safety and Heal th
Act of 1970 (CSH Act) and state laws with plans approved under section 18 of the
CSH Act .

(d) Wien a stat e, or political subdivision of a state, wi thout an CSHA -
approved state plan is the | ead agency for response, the state or political
subdi vi si on nust conply with standards in 40 CFR part 311, promul gated by the
EPA pursuant to section 126(f) of the Superfun d Arendnments and Reaut hori zation
Act of 1986 (SARA).

(e) Requirenents, standards, and regul ations of the OSH Act and of state CSH
laws not directly referenced in paragraphs (a) through (d) of this section, rnust
be conplied with where applicable. Federal CS H Act requirenents include, anong
other things, Construction Standards (29 CFR part 1926), Ceneral Industry
Standards (29 CFR part 1910), and the general duty requirenment of section
5(a)(1) of the G8H Act (29 U.S.C. 654(a)(1l)). No action by the |lead agency with
respect to response activities under the NCP constitutes an exercise of
statutory authority within the meani ng of section 4(b)(1) of the [*47491] CsH
Act. Al governnental agencies and private enployers are directly responsible
for the health and safety of their own enpl oyees

5.4 Di sposal

G| recovered in cleanup operations shall be disposed of in accordance with
the RCP, ACP, and any applicable |aws, regulations, or requirements. RRT and ACP
guidelines may identify the disposal plans to be follow ed during an oil spil
response and nay address: the sanpling, testing, and classifying of recovered
oil and oiled debris; the segregation and stockpiling of recovered oil and oil ed
debris; prior state disposal approvals and pernits; and the routes; nethod s
(e.g., recyclel/reuse, on-site burning, incineration, landfilling, etc.); and
sites for the disposal of collected oil, oiled debris, and ani mal carcasses.

5.5 Natural Resource Trustees

5.5.1 Danage assessnent. (a) Upon notification or discovery of injury to,
destruction of, loss of, or threat to [*47492] natural resources, trustees
may, pursuant to section 1006 of the OPA, take the follow ng actions as
appropri at e:

(1) Conduct a prelimnary survey of the area affected by the discharge to
determne if trust resources under their jurisdiction are, or potentially may
be, affected;



(2) Cooperate with the OSC in coordinating assessnents, investigations, and
pl anni ng;

(3) Carry out danage assessnents; or

(4) Devise and carry out a plan for restoration, rehabilitation, replacenent,
or acquisition of equivalent natural resources. |In assessing damages to natura
resources, the federal, state, and Indian tribe trustees have the option of
followi ng the procedures for natural resource danage assessnents | ocated at 43
CFR part 11.

(b) Upon notification or discovery of injury to, destruction of, |oss of, or
| oss of use of, natural resources, or the potential for such, resulting from a
di scharge of oil occurring after August 18, 1990, the trustees, pursuant to
section 1006 of the OPA, are to take the follow ng actions

(1) In accordance with OPA section 1006(c), determ ne the need for assessnent
of natural resource damages, collect data necessary for a potential damage
assessnent, and, where appropriate, assess danages to natural resources under
their trusteeship; and

(2) As appropriate, and subject to the public participation requirenments of
OPA section 1006(c), develop and inplenment a plan for the restoration,
rehabilitation, replacenent, or acquisition of the equivalent, of the natura
resources under their trusteeship.

(c)(1) The trustees, consistent with procedures specified in the Fish and
Wldlife and Sensitive Environments Annex to the Area Contingency Plan, shal
provide tinely advice on recomended acti ons concerni ng trustee resources that
are potentially affected by a discharge of oil. This may include providing
assi stance to the OGsC in identifying/recomendi ng pre -approved response
techni ques and in predesignating shoreline types and areas in ACPs.

(2) The trustees shall assure, through the |l ead adm nistrative trustee, that
the GSCis informed of their activities regardi ng natural resource damage
assessnent that may affect res ponse operations in order to assure coordi nation
and minimze any interference with such operations. The trustees shall assure,
through the I ead admnistrative trustee, that all data fromthe natural resource
danmage assessnent activities that may support more effective operational
decisions are provided in a timely nmanner to the CSC

(3) The CSC depl oys federal response resources, including but not limted to
aircraft, vessels, and boons to contain and renove discharged oil. Wen
circunstances permt, the OSC shall share the use of federal response resources
with the trustees, providing trustee activities do not interfere with response
actions. The lead admnistrative trustee facilitates effective and efficient
conmuni cati on between the OSC and the other tru stees during response operations
and is responsible for applying to the GSC for non -nonetary federal response
resources on behalf of all trustees. The | ead admnistrative trustee is al so
responsi ble for applying to the National Pollution Funds Center for f unding for
initiation of damage assessnent for injuries to natural resources.

(d) The authority of federal trustees includes, but is not limted to the
foll owi ng actions:

(1) Requesting that the Attorney General seek conpensation fromthe
responsi bl e parti es for the danages assessed and for the costs of an assessnent
and of restoration planning;

(2) Participating in negotiations between the United States and potentially
responsi bl e parties (PRPs) to obtain PRP -financed or PRP-conducted assessnents



and restorations for injured resources or protection for threatened resources
and to agree to covenants not to sue, where appropriate; and

(3) Initiating damage assessnents, as provided in OPA section 6002.

(e) Actions which nay be taken by any trustee pursuant to section 311(f)(5)
of the CWA or section 1006 of the OPA include, but are not limted to, any of
the foll owi ng:

(1) Requesting that an authorized agency issue an adm nistrative order or
pursue injunctive relief against the parties responsible for the discha rge; or

(2) Requesting that the | ead agency renove, or arrange for the renoval of any
oil froma contam nated medi um pursuant to section 311 of the CWA

5.5.2 Lead admnistrative trustee. The |lead adm nistrative trustee is a
natural resource trustee who is designated on an incident -by-incident basis and
chosen by the other trustees whose natural resources are affected by the
incident. The lead adnministrative trustee facilitates effective and efficient
comuni cati on between the OSC and the other trustees dur ing response operations
and is responsible for applying to the GSC for non -nonetary federal response
resources on behalf of all trustees. The | ead adm nistrative trustee is al so
responsi ble for applying to the National Pollution Funds Center for funding fo r
initiation of damage assessnment for injuries to natural resources.

5.5.3 O6C coordination. (a) The OSC shall ensure that the natural resource
trustees are pronptly notified in the event of any discharge of oil, to the
maxi mum extent practicable, as provi ded in the Fish and Wldlife and Sensitive
Envi ronnents Plan annex to the ACP for the area in which the di scharge occurs.
The GSC and the trustees shall coordi nate assessnments, eval uations
i nvestigations, and planning with respect to appropriate renmoval a ctions. The
CSC shall consult with the affected trustees on the appropriate renoval action
to be taken.

(b) The trustees will provide timely advice concerning recomended actions
with regard to trustee resources that are potentially affected. This may incl ude
provi ding assistance to the OSCin identifying/recomendi ng pre -approved
response techni ques, and in predesignating shoreline types and areas in ACPs.

(c) The trustees also will assure that the G8Cis infornmed of their
activities regarding natural reso urce damage assessnent that may affect response
oper ati ons.

5.5.4 Dissenination of information. (a) Wen an incident occurs, it is
i mperative to give the public pronpt, accurate information on the nature of the
i ncident and the actions underway to nitigate the damage. OSCs and community
rel ati ons personnel should ensure that all appropriate public and private
interests are kept informed and that their concerns are considered throughout a
response. They shoul d coordinate with available public affairs/communi ty
relations resources to carry out this responsibility by establishing, as
appropriate, a Joint Information Center bringing together resources fromfedera
and state agencies and the responsible party.

(b) An on-scene news office nmay be established to coo rdinate nedia rel ations
and to issue official federal information on an incident. Wienever possible, it
will be headed by a representative of the | ead agency. The OSC deternines the
| ocation of the on-scene news office, but every effort should be nmade to | ocate
it near the scene of the incident. If a participating agency believes public
interest warrants the issuance of statenents and an on -scene news office has not
been established, the affected agency should recommend its establishnment. A
federal news r el eases or statements by participating agenci es should be cleared



through the GSC. Information dissenmination relating to natural resource damage
assessnent activities shall be coordinated through the | ead administrative
trustee. The designated | ead admnis trative trustee nay assist the OSC by

di ssemnating information on issues relating to danmage assessnent activities.
Fol lowing term nation of the renoval activity, information dissemnation on
damage assessnent activities shall be through the | ead adm nistr ative trustee.

5.5.5 Responsibilities of trustees. (a) Were there are nultiple trustees,
because of coexisting or contiguous natural resources or concurrent
jurisdictions, they should coordi nate and cooperate in carrying out these
responsi bilities.

(b) Trustees are responsible for designating to the RRTs and the Area
Committees, for inclusion in the RCP and the ACP, appropriate contacts to
receive notifications fromthe OSCs of discharges.

(c)(1) Upon notification or discovery of injury to, destruction of, |oss of,
or threat to natural resources, trustees may, pursuant to section 311(f)(5) of
the CWA, take the following or other actions as appropriate:

(A) Conduct a prelimnary survey of the area affected by the discharge or
release to determne if trust re sources under their jurisdiction are, or
potentially may be, affected;

(B) Cooperate with the GSC in coordinating assessnents, investigations, and
pl anni ng;

(O Carry out damage assessnents; or

(D) Devise and carry out a plan for restoration, r ehabilitation, replacenent,
or acquisition of equivalent natural resources. |In assessing damages to natura
resources, the federal, state, and Indian tribe trustees have the option of
following the procedures for natural resource damage assessnents |ocated at 43
CFR part 11.

(2) Woon notification or discovery of injury to, destruction of, loss of, or
| oss of use of, natural resources, or the potential for such, resulting froma
di scharge of oil occurring after August 18, 1990, the trustees, pursuant to
section 1006 of the OPA, are to take the follow ng actions

(A) In accordance with OPA section 1006(c), determ ne the need for assessment
of natural resource damages, collect data necessary for a potential danage
assessnent, and, where appropriate, assess dana ges to natural resources under
their trusteeship; and

(B) As appropriate, and subject to the public participation requirenments of
CPA section 1006(c), develop and inplenment a plan for the restoration
rehabilitation, replacenent, or acquisition of the equi valent, of the natura
resources under their trusteeship;

(3)(A) The trustees, consistent with procedures specified in the Fish and
WIldlife and Sensitive Environments Annex to the Area Contingency Pl an, shal
provide tinely advice on recommended actions ¢ oncerning trustee resources that
are potentially affected by a discharge of oil. This nmay include providing
assistance to the OSCin identifying/recomendi ng pre -approved response
techni ques and in predesignating shoreline types and areas in ACPs.

(B) The trustees shall assure, through the | ead adm nistrative trustee, that
the G8Cis informed of their activities regardi ng natural resource damage
assessnent that may affect response operations in order to assure coordination
and minimze any interference with such operations. The trustees shall assure,
through the | ead adm nistrative trustee, that all data fromthe natural resource



damage assessnent activities that may support nore effective operationa
decisions are provided in a tinely manner to the OSC

(© Wen circunstances pernit, the OSC shall share the use of federa
response resources (including but not limted to aircraft, vessels, and boons to
contain and renove discharged oil) with the trustees, providing trustee
activities do not interfere with res ponse actions. The | ead adninistrative
trustee facilitates effective and efficient conmmunication betwen the CSC and
the other trustees during response operations and is responsible for applying to
the OSC for non-nonetary federal response resources on beh alf of all trustees.
The | ead adm nistrative trustee also is responsible for applying to the Nationa
Pol l uti on Funds Center for funding for initiation of danage assessnent for
injuries to natural resources.

(d) The authority of federal trustees includes, but is not limted to the
foll owi ng actions:

(1) Requesting that the Attorney General seek conpensation fromthe
responsi bl e parties for the danages assessed and for the costs of an assessnent
and of restoration planning; and

(2) Initiating damage assessme nts, as provided in OPA section 6002

(e) Actions which may be taken by any trustee pursuant to section 1006 of the
COPA include, but are not limted to, any of the follow ng

(1) Requesting that an authorized agency issue an adninistrative order or
pursue injunctive relief against the parties responsible for the discharge or
rel ease; or

(2) Requesting that the | ead agency renove, or arrange for the renoval of, or
provide for renedial action with respect to, any oil froma contam nated nedi um
pursuant to section 311 of CWA

5.6 GI spill liability trust fund.

5.6.1 Funding. (a) The CSLTF is avail abl e under certain circunstances to fund
removal of oil perforned under section 311 of the CWA. Those circunstances and
the procedures for accessing the OSLTF are de scribed in 33 CFR Subchapter M The
responsible party is liable for costs of federal rempoval and damages in
accordance with section 311(f) of the CM, section 1002 of the OPA and ot her
federal |aws.

(b) Response actions other than renoval, such as scienti fic investigations
not in support of renmoval actions or |aw enforcenment, shall be provided by the
agency with legal responsibility for those specific actions.

(c) The funding of a response to a discharge froma federally owned,
operated, or supervised faci ity or vessel is the responsibility of the owning,
operating, or supervising agency if it is a responsible party.

(d) The followi ng agencies have funds avail able for certain discharge renova
actions:

(1) DOD has two specific sources of funds that may be applicable to an oi
di scharge under appropriate circunstances. This does not consider mlitary
resources that mght be nmade avail abl e under specific conditions.

(i) Funds required for renmoval of a sunken vessel or simlar obstruction of
navi gation are available to the Corps of Engineers through Gvil Wrks
Appropriations, (perations and Mi ntenance, Ceneral.



(ii) The U S. Navy (USN) may conduct sal vage operations contingent on defense
operational conmtnents, when funded by the requesting agency. Such fund ing may
be requested on a direct cite basis.

(2) Pursuant to Title I of the OPA, the state or states affected by a
di scharge of oil may act where necessary to renmove such di scharge. Pursuant to
33 CFR subchapter M states nmay be reinbursed fromthe CSLTF f or the reasonable
costs incurred in such a renoval

5.6.2 dains. (a) Cains are authorized to be presented to the CSLTF under
section 1013 of the OPA of 1990, for certain unconpensated renoval costs or
unconpensat ed damages resulting fromthe discharge, o r substantial threat of
di scharge, of oil froma vessel or facility into or upon the navigable waters,
adj oi ni ng shorelines, or exclusive econonmc zone of the United States.

(b) Anyone desiring to file a claimagainst the CSLTF nay obtain genera
informati on on the procedure for filing a claimfromthe Director, Nationa
Pol I uti on Funds Center, Suite 1000, 4200 WI son Boul evard, Arlington, Virginia,
22203- 1804, (703) 235-4756.

5.7 Docurent ati on and Cost Recovery.

(a) Al OSLTF users need to collect and mai ntain docunentation to support al
actions taken under the CM. In general, docunentation shall be sufficient to
support full cost recovery for resources utilized and shall identify the source
and circunstances of the incident, the responsible party or parties, and inpacts
and potential inpacts to public health and wel fare and the environnent.
Docunent ati on procedures are contained in 33 CFR subchapter M

(b) Wien appropriate, docunentation shall also be collected for scientific
under st andi ng of the environment and for research and devel opnent of i nproved
response met hods and technol ogy. Funding for these actions is restricted by
section 6002 of the CPA

(c) As requested by the NRT or RRT, the CSC shall submt to th e NRT or RRT a
conplete report on the renoval operation and the actions taken. The OSC report
shal|l record the situation as it devel oped, the actions taken, the resources
conmtted, and the probl ens encountered. The RRT shall review the OSC report
with its comments or recommendations within 30 days after the RRT has received
the OSC report.

(d) OSCs shall ensure the necessary collection and saf eguardi ng of
informati on, sanples, and reports. Sanples and information shall be gathered
expeditiously during the response to ensure an accurate record of the inpacts
incurred. Docunentation materials shall be nmade available to the trustees of
affected natural resources. The CSC shall make available to the trustees of
affected natural resources information and documen tation in the OSC s possession
that can assist the trustees in the determ nati on of actual or potential natura
resource injuries.

(e) Information and reports obtained by the EPA or USCG OSC shal |l be
transmitted to the appropriate offices responsible for f ollow up actions.

5.8 National response priorities

(a) Safety of human life nmust be given the top priority during every response
action. This includes any search and rescue efforts in the general proximty of
the di scharge and the insurance of safety of r esponse personnel



(b) Stabilizing the situation to preclude the event fromworsening is the
next priority. Al efforts nmust be focused on saving a vessel that has been
involved in a grounding, collision, fire, or explosion, so that it does not
conpound the probl em Conparabl e nmeasures should be taken to stabilize a
[*47493] situation involving a facility, pipeline, or other source of
pollution. Stabilizing the situation includes securing the source of the spil
and/or renoving the remaining oil fromthe container (vessel, tank, or pipeline)
to prevent additional oil spillage, to reduce the need for follow -up response
action, and to mnimze adverse inpact to the environnent.

(c) The response nust use all necessary contai nnent and renoval tactics in a
coor di nated nmanner to ensure a tinely, effective response that m nim zes adverse
i npact to the environnent.

(d) Al parts of this national response strategy should be addressed
concurrently, but safety and stabilization are the highest priorities. The CGSC
shoul d not delay contai nnent and renoval decisions unnecessarily and shoul d take
actions to mnimze adverse inpact to the environnent that begin as soon as a
di scharge occurs, as well as actions to mininze further adverse environnental
i mpact from additional discharges

(e) The priorities set forth in this section are broad in nature, and should
not be interpreted to preclude the consideration of other priorities that nay
arise on a site-specific basis.

6. 0 Response coordi nation

6.1 Nongovernnental participation. (a) Industry groups, academc
organi zations, and others are encouraged to commt resources for response
operations. Specific commtnents should be listed in the RCP and ACP. Those
entities required to devel op tank vessel and facility response plans u nder CM
section 311(j) must be able to respond to a worst case di scharge to the maxi num
extent practicable, and should conmt sufficient resources to inplenment other
aspects of those plans.

(b) The technical and scientific information generated by the loc al
conmmunity, along with information fromfederal, state, and | ocal governments,
shoul d be used to assist the OSC in devising response strategies where effective
standard techni ques are unavail able. Such information and strategies will be
i ncorporated into the ACP, as appropriate. The SSC may act as |iai son between
the OSC and such interested organi zations.

(c) ACPs shall establish procedures to allow for well organized, worthwhile,
and safe use of volunteers, including conpliance with requirenents regardin g
wor ker health and safety. ACPs should provide for the direction of volunteers by
the OSC or by other federal, state, or local officials know edgeable in
conti ngency operations and capabl e of providing | eadership. ACPs al so shoul d
identify specific areas in which volunteers can be used, such as beach
surveillance, logistical support, and bird and wildlife treatnent. Unl ess
specifically requested by the OSC, volunteers generally should not be used for
physi cal renoval or renedial activities. If, in the judg nent of the OSC
dangerous conditions exist, volunteers shall be restricted fromon -scene
oper at i ons.

(d) Nongovernmental participation nust be in conpliance with the requirenents
of subpart H of the NCP if any recovery of costs will be sought.

6.2 Natural resource trustees.



6.2.1 Federal agencies. (a) The President is required to designate in the NCP
those federal officials who are to act on behalf of the public as trustees for
natural resources. These designated federal officials shall act pursuant to
section 1006 of the COPA. "Natural resources"” neans |land, fish, wildlife, biota,
air, water, ground water, drinking water supplies, and other such resources
bel ongi ng to, managed by, held in trust by, appertaining to, or otherw se
controlled (hereinafter referred to as "managed or controlled") by the Uiited
States, including the resources of the exclusive econonic zone.

(b) The follow ng individuals shall be the designated trustee(s) for genera
categories of natural resources, including their supporting ecosy stens. They are
aut hori zed to act pursuant to section 1006 of the OPA when there is injury to,
destruction of, loss of, or threat to natural resources, including their
supporting ecosystens as a result of a discharge of oil. Notwi thstanding the
other designations in this section, the Secretaries of Comrerce and the Interior
shal | act as trustees of those resources subject to their respective nmanagenent
or control

(1) The Secretary of Conmerce shall act as trustee for natural resources
managed or controlled by DOC and for natural resources nanaged or controlled by
other federal agencies and that are found in, under, or using waters navi gabl e
by deep draft vessels, tidally influenced waters or waters of the contiguous
zone, the exclusive econonmc zone, and th e outer continental shelf. However
before the Secretary takes an action with respect to an affected resource under
t he managenment or control of another federal agency, he shall, whenever
practicable, seek to obtain concurrence of that other federal agency . Exanples
of the Secretary's trusteeship include the follow ng natural resources and their
supporting ecosystens: marine fishery resources; anadronmous fish; endangered
species and mari ne manmal s; and the resources of National Marine Sanctuaries and
Nati onal Estuari ne Research Reserves.

(2) The Secretary of the Interior shall act as trustee for natural resources
managed or controlled by DO. Exanples of the Secretary's trusteeship include
the following natural resources and their supporting ecosystens: mgr atory
bi rds; anadronous fish; endangered species and marine nmamal s; federally owned
mnerals; and certain federally managed water resources. The Secretary of the
Interior shall also be trustee for those natural resources for which an Indian
tribe would ot herwi se act as trustee in those cases where the United States acts
on behalf of the Indian tribe.

(3) Secretary for the | and nmanagi ng agency. For natural resources |ocated on,
over, or under |and adm nistered by the United States, the trustee shall be the
head of the departnent in which the |and managi ng agency is found. The trustees
for the principal federal |and rmanagi ng agencies are the Secretaries of DA,
USDA, DOD, and DCE.

(4) Head of Authorized Agencies. For natural resources |ocated within the
United States but not otherw se described in this section, the trustee is the
head of the federal agency or agencies authorized to manage or control those
resour ces.

6.2.2 State. (a) State trustees shall act on behalf of the public as trustees
for natural resources, including their supporting ecosystens, within the
boundary of a state or belonging to, managed by, controlled by, or appertaining
to such state. For the purposes of section 6.1, the definition of the term
"state" does not include Indian tribes.

(b) The Governor of a state is encouraged to designate a | ead state trustee
to coordinate all state trustee responsibilities with other trustee agencies and



with response activities of the RRT and OSC. The state's |ead trustee woul d
designate a representative t o serve as a contact with the G8C. This individua
shoul d have ready access to appropriate state officials with environnental
protection, emergency response, and natural resource responsibilities. The EPA
Adm ni strator or USCG Commandant or their designees may appoint the lead state
trustee as a menber of the Area Committee. Response strategies should be

coordi nated between the state and other trustees and the OSC for specific
natural resource locations in an inland or coastal zone, and shoul d be incl uded
inthe Fish and Wldlife and Sensitive Environnents Pl an annex of the ACP

6.2.3 Indian tribes. The tribal chairmen (or heads of the governing bodies)
of Indian tribes, as defined in section 1.5, or a person designated by the
tribal officials, shall act on behalf of the Indian tribes as trustees for the
natural resources, including their supporting ecosystens, belonging to, managed
by, controlled by, or appertaining to such Indian trib e, or held in trust for
the benefit of such Indian tribe, or belonging to a menber of such Indian tribe,
if such resources are subject to a trust restriction on alienation. Wen the
tribal chairman or head of the tribal governing body designates another pe rson
as trustee, the tribal chairman or head of the tribal governing body shal
notify the President of such designation

6.2.4 Foreign trustees. Pursuant to section 1006 of the COPA, foreign trustees
shal | act on behalf of the head of a foreign governnment as trustees for natura
resources bel ongi ng to, managed by, controlled by, or appertaining to such
forei gn government.

6. 3 Federal agenci es.

(a) Federal agencies listed in this appendi x have duties established by
statute, executive order, or Presidential directive which may apply to federa
response actions following, or in prevention of, the discharge of oil. Sone of
t hese agenci es al so have duties relating to the restoration, rehabilitation
repl acenent, or acquisition of equivalent natural resources inj ured or lost as a
result of such discharge. The NRT, RRT, and Area Conmittee organizati ona
structure, and the NCP, RCPs, and ACPs provide for agencies to coordinate with
each other in carrying out these duties.

(b) Federal agencies may be called upon by a n OSC during response pl anni ng
and inplenmentation to provide assistance in their respective areas of expertise,
consistent with the agencies' capabilities and authorities. [*47494]

(c) In addition to their general responsibilities, federal agencies shou Id:

(1) Make necessary information available to the Secretary of the NRT, RRTs,
Area Committees, and OSCs;

(2) Provide representatives to the NRT and RRTs and ot herw se assi st RRTs and
OSCs, as necessary, in formulating RCPs and ACPs; and

(3) Informthe NRT, RRTs, and Area Committees consistent with nationa
security considerations, of changes in the availability of resources that would
affect the operations inplenmented under the NCP

(d) Al federal agencies nmust report discharges of oil, as required in 40 CFR
part 110, fromvessels or facilities under their jurisdiction or control to the
NRC.

6.4 Ot her Federal agenci es.



6.4.1 Departnment of Commerce. (a) The DOC, through NOAA provides scientific
support for response and contingency planning in coastal and narine areas,
i ncludi ng assessnments of the hazards that nmay be invol ved, predictions of
moverent and di spersion of oil through trajectory nodeling, and information on
the sensitivity of coastal environnents to oil and associated cl eanup and
mtigation met hods; provides expertise on living marine resources and their
habi tats, including endangered species, marine mamal s and National Marine
Sanct uary ecosystens; and provides informati on on actual and predicted
met eor ol ogi cal, hydrol ogi cal, ice, and oceanogra phic conditions for marine
coastal, and inland waters, and tide and circul ation data for coastal and
territorial waters and for the Geat Lakes. In addition to this expertise, NOAA
provides SSCs in the coastal zone, as described under section 3.3.3 of thi s
appendi x, Speci al teans.

6.4.2 Department of Justice. The DQJ can provide expert advice on conplicated
| egal questions arising fromdischarges, and federal agency responses. In
addition, the DQJ represents the federal government, including its agencies, in
litigation relating to such discharges. Gther |egal issues or questions shall be
directed to the federal agency counsel for the agency providing the OSC for the
r esponse.

6.4.3 Department of Defense. The DCD has responsibility to take all action
necessary with respect to discharges where either the discharge is on, or the
sol e source of a discharge is from any facility or vessel under the
jurisdiction, custody, or control of DOD. In addition to those capabilities
provi ded by SUPSALV, DOD may al so, consi stent with its operational requirenments
and upon request of the OSC, provide |ocally deployed USN oil spill response
equi prent and provi de assistance to other federal agencies upon request. The
foll owi ng two branches of DOD have particularly rel evant exper tise

(a) The United States Arny Corps of Engi neers has specialized equi prment and
personnel for maintaining navi gati on channels, for renovi ng navigation
obstructions, for acconplishing structural repairs, and for performng
mai nt enance to hydropower electr ic generating equi prent. The Corps can al so
provi de design services, performconstruction, and provide contract witing and
contract adnministrative services for other federal agencies.

(b) The U S. Navy Supervisor of Sal vage (SUPSLAV) is the branch of the
service within DO nost know edgeabl e and experienced in ship sal vage, shipboard
damage control, and diving. The USN has an extensive array of specialized
equi pnrent and personnel available for use in these areas as well as specialized
contai nment, collecti on, and renoval equi pnent specifically designed for
sal vage-rel ated and open-sea pollution incidents.

6.4.4 Department of Health and Human Services. (a) The HHS assists with the
assessnent, preservation, and protection of human health and hel ps ensure the
availability of essential human services. HHS provi des technical and
nont echni cal assistance in the formof advice, guidance, and resources to other
federal agencies as well as state and | ocal governnents.

(b) The principal HHS response conmes fromthe U S. Public Health Service and
is coordinated fromthe Ofice of the Assistant Secretary for Health, and
various Public Health Service regional offices. Wthin the Public Health
Service, the primary response to a hazardous material s emergency cones fromthe
Agency for Toxic Substances and D sease Registry (ATSDR) and the Centers for
D sease Control (CDC). Both ATSDR and CDC have a 24 -hour emrergency response
capability wherein scientific and techni cal personnel are available to provide
technical assistance to the |ead federal agency and state and | ocal response
agenci es on human health threat assessment and anal ysis, and exposure prevention



and mtigation. Such assistance is used for situations requiring evacuation of
af fected areas, human exposure to hazardous materials, and technical advice on
mtigation and prevention. CDC takes the |ead during petrol eumrel eases

regul ated under the CWA and COPA while ATSDR takes the | ead during chem cal

rel eases under CERCLA. Both agencies are mutual | y supporti ve.

(c) Oher Public Health Service agencies involved in support during hazardous
materials incidents either directly or through ATSDR/ CDC i ncl ude the Food and
Drug Administration, the Health Resources and Services Adm nistration, the
Indian Health Service, and the Nationa |l Institutes of Health

(d) Statutory authority for HHS/ National Institutes for Environnental Health
Sci ences (NI EHS) invol venment in hazardous naterials accident prevention is non -
regulatory in nature and focused on two prinmary areas for preventing comuni ty
and wor ker exposure to hazardous naterials releases: (1) worker safety training
and (2) basic research activities. Under section 126 of the SARA, NNEHS is gi ven
statutory authority for supporting devel opment of curricula and nodel training
prograns for waste workers and chem cal emergency responders. Under section
118(b) of the Hazardous Materials Transportation and Uniform Safety Act, N EHS
al so admi nisters the Hazmat Enpl oyee Training Programto prepare curricula and
training for hazardous materials tr ansportati on workers. In the basic research
arena, NIEHS is authorized under section 311 of SARA to conduct a hazardous
subst ance basic research and training programto eval uate toxic effects and
assess human health risks fromacci dental rel eases of hazard ous nmaterials. Under
Title I X, section 901(h) of the dean Air Act Arendrnents, NIEHS also is
aut hori zed to conduct basic research on air pollutants, as well as train
physi cians in environmental health. Federal research and training in hazardous
materials release prevention represents an inportant non -regulatory activity and
suppl enents ongoi ng private sector prograns.

6.4.5 Departnment of the Interior. The DO may be contacted through Regional
Environnental O ficers, who are the designated nenbers of RRTs. D epartnent |and
managers have jurisdiction over the national park system national wildlife
refuges and fish hatcheries, the public lands, and certain water projects in
western states. In addition, bureaus and offices have rel evant expertise as
fol | ows:

(a) United States Fish and WIldlife Service and ot her Bureaus: Anadronous and
certain other fishes and wildlife, including endangered and threatened species,
mgratory birds, and certain marine manmal s; waters and wetl ands; and effects on
natural resources

(b) The National Biological Survey perforns research in support of biologica
resource managenent; inventories, nonitors, and reports on the status and trends
in the Nation's biotic resources; and transfers the informati on gained in
research and nmonitoring to resource rmanagers and others concerned with the care,
use, and conservation of the Nation's natural resources. The National Biologica
Survey has | aboratory/research facilities.

(c) Ceol ogical Survey: Ceol ogy, hydrol ogy (ground water and surface water),
and natural hazards.

(d) Bureau of Land Management: Mnerals, soils, vegetation, wldlife,
habi tat, archaeol ogy, and wi | derness.

(e) Mneral s Managenent Service: Oversight of offshore oil and gas
exploration and production facilities and associated pipeli ne facilities under
the Quter Continental Shelf Lands Act and the CWA; oil spill response technol ogy
research; and establishing oil discharge contingency planning requirenents for
of fshore facilities.



(f) Bureau of Mnes: Analysis and identification of inorganic hazardous
substances and technical expertise in metals and netallurgy relevant to site
cl eanup.

(g) Ofice of Surface Mning: Coal mne wastes and | and recl amati on

(h) National Park Service: General biological, natural, and cultural resource
managers to evaluate, neasure, nonitor, and contain threats to park system | ands
and resources; archaeol ogi cal and historical expertise in protection,
preservation, evaluation, inpact mtigation, and restora tion of cultura
resources; emergency personnel.

(i) Bureau of Reclamation: Qperation and mai ntenance of water projects in the
West; engineering and hydrol ogy; and reservoirs.

(j) Bureau of Indian Affairs: Coordination of activities affecting |Indian
| ands; assistance in identifying Indian tribal government officials. [*47495]

(k) Ofice of Territorial Affairs: Assistance in inplenenting the NCP in
Ameri can Sonba, Quam the Pacific Island Governnents, the Northern Mari ana
I slands, and the Virgin Islands.

6.4.6 Departnent of Justice. The DQJ can provi de expert advice on conplicated
| egal questions arising fromdischarges, and federal agency responses. In
addition, the DQJ represents the federal government, including its agencies, in
litigation relating to such discharges. her legal issues or questions shall be
directed to the federal agency counsel for the agency providing the GSC for the
response.

6.4.7 Department of Labor. The DOL, through OSHA and the states operating
pl ans approved under section 18 of the OSH Act, has authority to conduct safety
and heal th i nspections of hazardous waste sites to assure that enpl oyees are
being protected and to deternine if the site is in conpliance with:

(a) Safety and health standards and regul ati ons promul gated by CSH A (or the
states) in accordance with section 126 of SARA and all other applicable
standards; and

(b) Regul ations promnul gated under the OSH Act and its general duty clause
CSHA i nspections may be self -generated, consistent with its program operations
and objectives, or nmay be conducted in response to requests from EPA or anot her
| ead agency, or in response to accidents or enployee conplaints. On request,
OSHA shal | provide advice and consultation to EPA and ot her NRT/RRT agenci es as
well as to the OSC regar ding hazards to persons engaged in response activities
OSHA nay al so take any other action necessary to assure that enpl oyees are
properly protected at such response activities. Any questions about occupationa
safety and health at these sites nay be refe rred to the CSHA Regi onal Ofice.

6. 4.8 Federal Energency Managenent Agency. FEMA provi des gui dance, policy and
program advi ce, and techni cal assistance in hazardous naterials, chemcal, and
radi ol ogi cal energency preparedness activities (including plannin g, training,
and exercising). FEMA's prinmary point of contact for admnistering financial and
techni cal assistance to state and | ocal governments to support their efforts to
devel op and naintain an effective energency managenent and response capability
is the Preparedness, Training, and Exercises Directorate

6.4.9 Departnment of Energy. The DCE generally provides designated OSCs that
are responsible for taking all response actions with respect to rel eases where
either the release is on, or the sole source o f the release is from any
facility or vessel under its jurisdiction, custody, or control, including
vessel s bareboat -chartered and operated. In addition, under the FRERP, DCE



provi des advi ce and assi stance to other OSCs/RPMs for energency actions
essential for the control of inmediate radiol ogi cal hazards. Incidents that
qualify for DCE radiol ogi cal advice and assi stance are those believed to invol ve
source, by-product, or special nuclear naterial or other ionizing radiation
sources, including radium and other naturally occurring radi onuclides, as well
as particle accelerators. Assistance is available through direct contact with
the appropriate DCE Radi ol ogi cal Assi stance Program Regi onal Ofice

6.4.10 Departnent of State. The DOS will lead in the devel op ment of
international joint contingency plans. It will also help to coordinate an
i nternational response when discharges or rel eases cross internationa
boundaries or involve foreign flag vessels. Additionally, DOS will coordinate
requests for assistance f romforeign governnents and U S. proposals for
conducting research at incidents that occur in waters of other countries.

6.4.11 CGeneral Services Administration. The GSA provides |ogistic and
t el ecomuni cations support to federal agencies. During an energen cy situation
GSA quickly responds to aid state and | ocal governnents as directed by other
Federal Agencies. The type of support provided m ght include |easing and
furnishing of fice space, setting up tel ecomunications and transportation
services, and advi sory assi stance.

6.4.12 Departrent of Transportation. DOI provides response expertise
pertaining to transportation of oil by all nodes of transportation. DOT, through
RSPA, establishes oil discharge contingency planning requirements for pipelines,
transport by rail and containers or bulk transport of oil

6.5 States and | ocal participation in response

(a) Each state Governor is requested to designate one state
of ficel/representative to represent the state on the appropriate RRT. The state's
officel/representative nmay participate fully in all activities of the appropriate
RRT. Each state Governor is also requested to designate a | ead state agency that
shal | direct state-|ead response operations. This agency is responsible for
designating the CSC for state -l ead response actions, and
coordi nati ng/ communi cati ng with any other state agencies, as appropriate. Loca
governments are invited to participate in activities on the appropriate RRT as
may be provided by state |law or arranged by the state's representative. I ndi an
tribes wishing to participate should assign one person or office to represent
the tribal governnent on the appropriate RRT.

(b) Appropriate state and local officials (including Indian tribes) shal
participate as part of the response structure as pr ovided in the ACP.

(c) In addition to neeting the requirenents for |ocal energency plans under
SARA section 303, state and | ocal government agencies are encouraged to include
conti ngency planning for responses, consistent with the NCP, RCP, and ACP in all
emergency and di saster planning.

(d) For facilities not addressed under the CWA for oil discharges, states are
encouraged to undertake response actions thenselves or to use their authorities
to conpel potentially responsible parties to undertake response a ctions.

(e) Because state and |ocal public safety organizations would normally be the
first government representatives at the scene of a discharge or rel ease, they
are expected to initiate public safety measures that are necessary to protect
the public health and welfare and that are consistent with contai nment and
cleanup requirenments in the NCP, and are responsi ble for directing evacuati ons
pursuant to existing state or |ocal procedures.
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